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Pursuant to House Resolution 95, Eighty-second Congress, first 
session, the chairman of the Committee on the Judiciary appointed 
the following members to act as the Subcommittee on Study of 
Monopoly Power and to carry on the investigations and submit the 
reports authorized by this resolution: Emanuel Celler (New York), 
chairman; Joseph R. Bryson (South Carolina); Thomas J. Lane 
(Massachusetts); J. Frank Wilson * (Texas); Edwin E. Willis (Loui- 
siana); Peter W. Rodino, Jr.*(New Jersey); Byron G. Rogers ¢ (Colo- 
rado); Chauncey W. Reed (Illinois); Kenneth B. Keating (New 
York); William M. McCulloch (Ohio); Angier L. Goodwin (Massa- 
chusetts); Patrick J. Hillings (California). 


* Mr. Wilson resigned from the Subcommittee on Study of Monopoly Power on August 10, 1951. 
t Mr. Rogers was appointed to the Subcommittee on Study of Monopoly Power on August 10, 1951, 
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Mr. Creuuer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[Pursuant to H. Res. 95, 82d Cong.] 


INTRODUCTION 


America is again mobilizing its great power. The ultimate and 
primary purpose of this industrial mobilization is to protect our free 
society from foreign aggression. 

The very process of building up the strength necessary to resist the 
threats from without, however, creates other dangers to freedom. 
Emergency military procurement and industrial expansion cause 
such distortions in the supply and demand of goods and services that 
the free play of competitive forces inevitably results in shortages of 
materials, excessive prices, and other difficulties in many areas of the 
economy. In an attempt to minimize such hardships, it has been 
the policy of the Nation to adopt a system of price and production 
controls. To a certain extent, therefore, Government policy has 
restricted competition in the belief that in the long run a free, com- 
petitive economy can thereby best be preserved. 

In conducting its hearings on the mobilization program, this sub- 
committee has been concerned with three goals of our national policy: 
First, and of the greatest immediate importance, is the objective of 
expeditiously expanding America’s military defenses. Second, is the 
objective of attempting to prevent inflation and undue economic dis- 
tress by means of a system of controls. ‘Third, is the preservation of 
a free competitive economy. This third objective has been a corner- 
stone of American policy ever since the enactment of the Sherman 
Act in 1890. In this period of emergency it is nevertheless subservient 
to, even though it is a primary justification for, the first two more 
immediate objectives. 
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2 THE MOBILIZATION PROGRAM 


The specific interest of this subcommittee in this investagation has 
been to study the effect of the mobilization program on that ede 
of our national policy which is expressed in, and protected by, the 
antitrust laws. The subcommittee does not accept the assumption, 
which is all too often made, that mobilization will inevitably lead to a 
substantial cartelization of our economy. It recognizes, however, 
that a vast military program does produce dangerous tendencies in 
that direction. A study of those tendencies with a view to recom- 
mending such legislative or administrative action as is appropriate to 
arrest them falls squarely within the jurisdiction of the Subcom- 
mittee on Study of Monopoly Power. 

Although many aspects of the mobilization program have been 
the subject of other congressional investigations, the instant study is 
unique because of its concentration on the antitrust aspects of the 
defense effort. Indeed, perhaps the most significant fact revealed 
by the inquiry is that in most instances tragically little serious study 
has been devoted to this subject by responsible Government officials. 
In consequence, as will be detailed in the report which follows, guide 
lines which have been established with reference to antitrust phases of 
the program have been seriously inadequate, and often confused or in 
conflict with one another. 

The broad outlines of the subcommittee’s investigation can be 
indicated by reference to sections 1 and 2 of the Sherman Act,! the 
peculiarly American charter of economic freedom which has been in 
effect for over 60 years. Broadly speaking, section 1 of that statute 
prohibits agreements among competitors which tamper with prices, 
production, or methods of distribution or which otherwise unreason- 
ably interfere with the free play of competitive forces. Section 2 is 
the monopoly section of the statute; it proscribes attempts, whether 
by individuals or by groups and whether successful or unsuccessful, 
to acquire monopoly control of an industry, to exclude competitors 
from the market place, and to force the consuming public to pay 
monopoly prices. Essentially section 1 is aimed at collusive action 
among competitors, and section 2 is aimed at the problem of con- 
centrated economic power. 

Unfortunately the mobilization program necessarily engenders prob- 
lems which both of these sections were intended to allay. In attempt- 
ing to combat inflation the Government itself imposes price and 
production controls which are incompatible with a completely free 
economy. Furthermore, the sound policy of devising and adminis- 
tering such controls with the assistance of industry raises further 
difficulties. In obtaining aid from business it has repeatedly been 
deemed necessary to ask groups of competitors to meet together for 
various purposes, and at times to take cooperative action which would 
never be tolerated in normal times. It is thus apparent that a tem- 
porary conflict between the policy of section 1 of the Sherman Act 
and certain phases of the mobilization program is inevitable. This 
conflict has been evident in the field of voluntary agreements which 
have been exempted from the antitrust laws, in the activities of indus- 
try advisory committees and in the adoption of Government regula- 
tions establishing methods of controlling prices and production. 

The conflict with section 2 of the Sherman Act is caused largely by 
the huge and costly program of military procurement. For many 


1 96 Stat. 209, 15 U. S. C., § 1, 2 (1890). 
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THE MOBILIZATION PROGRAM 3 


reasons the Government has turned to America’s industrial giants to 
obtain essential war material. In addition, the intensive campaign 
to expand the Nation’s capacity to produce may, in some industries, 
lead to a further concentration of productive capacity in the hands 
of a relatively few large concerns. The problem of monopoly power 
has been evident particularly in the subcommittee’s study of Govern- 
ment procurement policies and the granting of certificates for acceler- 
ated tax amortization of essential facilities. 

Finally, a review of the extensive practice of utilizing personnel 
whose salaries are paid by private industry to perform Government 
functions has been considered relevant to the present inquiry, par- 
ticularly in view of the fact that most of such without-compensation 
personnel are obtained from very large corporations, 

It is important to emphasize that the concern of this subcommittee 
has primarily been not with the preservation and promotion of the 
interests of small business (although the subcommittee considers the 
prospering of small business to be an essential feature of a competitive 
society) but rather with the status of business and competition as an 
entirety, taking into account the impact of defense policies upon the 
competitive structure of all industries, whether comprised of large 
competing units or small. 

It should also be borne in mind that the subcommittee has en- 
deavored to encompass a bird’s-eye view of the entire defense pro- 
gram insofar as it bears relation to the maintenance of competition. 
The object of the subcommittee, therefore, has been not only to 
highlight those individual elements of the mobilization program which 
may add particular impetus to the concentration of economic power 
or otherwise reduce competition, but also to obtain a synthesis of the 
obstacles, competitivewise, which present themselves during an 
emergency period so that recommendations of a positive and concrete 
nature may be formulated. It has endeavored to make its criticisms 
constructive rather than negative in character. It has sincerely 
attempted to help, not to hinder, the defense effort. It has drawn 
its conclusions and recommendations in a manner designed in no 
way to reflect on the patriotism of business or Government but 
rather to encourage the active participation of both in the defense 
effort and to assist both in conforming to America’s basic antitrust 
policies. 

I. Srarurory BackGRrounpD 


In addition to the antitrust laws, which are of basic importance, the 
statute most pertinent to this study is the Defense Production Act of 
1950.7, An understanding of the scheme of this act is essential to any 
consideration of the subjects of voluntary agreements, industry ad- 
visory committees, and the antitrust implication of regulations and 
orders of the defense agencies. Discussions of other statutes which 
are relevant to the subjects of procurement and accelerated tax 
amortization will be reserved for those sections of this report. 

Little more than 3 weeks after the eruption of Korean hostilities, 
the President of the United States addressed a message to the Congress 
of the United States describing the critical situation in Korea, and 
recommending— 


that the Congress now enact legislation authorizing the Government to establish 
priorities and allocate materials as necessary to promote the national security; 





2 64 Stat. 798, 50 U. S. C., appendix, sec. 2061 ff., Public Law 774, 81st Cong., 2d sess. (1950). 
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to limit the use of materials for nonessential purposes; to prevent inventory hoard- 


ing; and to requisition supplies and materials needed for the national defense, 
particularly excessive and unnecessary inventories. 

Congress promptly passed the Defense Production Act of 1950, a 
statute which provided for a comprehensive scheme of Government 
controls designed to place the entire economy upon a mobilization 
footing. Quotation of the declaration of policy of this act will serve 
to place the subject of this investigation in proper focus. The 
Congress declared: 


Sec. 2. It is the policy of the United States to oppose acts of aggression and to 
promote peace by insuring respect for world law and the peaceful settlement of 
differences among nations ‘| hat end tl Government is pledged to support 
collective action through the United Natio and through regional arrangements 
for mutual defense in conformity with the Charter of the United Nations. The 
United States is determined to develop and maintain whatever military and 
economic strength is found to be necessary to carry out this purpose. Under 
present circumstances, tl ta ‘equires diversion of certain materials and 
facilities from civilian u ton ary and related purposes. It requires expansion 
of 1 1 fa ties be d levels needed to meet the civilian demand. 
In order that this diversion and expansion may proceed at once, and that the 
national economy may be maintained with the maximum effectiveness and the 
least hardship, normal civilian production and purchases must be curtailed and 
redirected 

It is the objective of this Act to provide the President with authority to accom- 
plish these adjustments in the operation of the economy. It is the intention of 
the Congress that the President shall use the powers conferred by this Act to 
promote the national defense, by meeting, promptly and effectively, the require- 
ments of military programs in support of our national security and foreign policy 
objectives, and by preventing undue strains and dislocations upon wages, prices, 
and production or distribution of materials for civilian use, within the framework, 
as far as practicable, of the American system of competitive enterprise. 


Title T of the Defense Production Act authorized the President to 

order priority preference for defense contracts, control inventories, 
and allocate scarce materials. Title I] gave the President the power 
to requisition facilities, materials, or real property which might be 
needed in the national defense program. ‘Title III provided for 
Government guaranties for the financing of persons performing de- 
fense contracts, with such guaranties taking the form of 
commitment to purchase, agreement to share losses, or otherwise, against loss 
of principal or interest on any loan, discount, or advance, or any other commit- 
ment * * *, 
Similarly, but only to the extent that financial assistance is not 
otherwise available on reasonable terms, the President was authorized 
to make provision for direct loans to private business enterprises, to 
enter into long-term purchase contracts for metals, minerals, or other 
raw materials, and to encourage the exploration for and development of 
critical and strategic minerals and metals. All of these powers were 
designed to facilitate a rapid expansion of the productive capacity of 
the Nation and its supply of essential raw materials. 

Title IV of the act was designed to provide authority necessary— 
to prevent inflation and preserve the value of the national currency; to assure that 
defense appropriations are not dissipated by excessive costs and prices; to stabilize 
the cost of living for workers and other consumers and the costs of production 
for farmers and businessmen; to eliminate and prevent profiteering, hoarding, 


manipulation, speculation, and other disruptive practices resulting from abnormal 
market conditions or scarcities _ * 


3H. Doc. No. 646, 8ist Cong., 2d sess, (1950), 
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To carry out these objectives the President was directed to encourage 
and promote voluntary actions by business, labor, agriculture, and 
consumers, and, to the extent that the objectives of the act could not 
be achieved by voluntary action, to institute mandatory controls. 

Title V provided for the settlement of labor disputes while title VI 
contained provisions authorizing controls on consumer credit and 
real estate construction credit in order to stem the tides of inflation. 
Title VII of the act contained a number of general provisions, some 
of which are especially relevant to this study. The latter title included 

ections relating to small business, the establishment of industry 
stnnns committees, exemptions from the antitrust laws, and the 
employment of without-compensation personnel. 

It would be less than candid to claim that the Defense Production 
Act of 1950 received the consideration of the Congress which, but for 
the emergency, it would have been given. Hearings in the House 
of Represent: itives were of 2 days duration and a grand total of 
three witnesses was actually heard by the House Committee - 
Banking and Currency. Hearings in the Senate lasted for only 
days with less than 350 pages of testimony on the bill being re ‘corde d. 
Much confusion attended the rapid passage of the bill on the floors 
of both Houses of Congress. 

In the interests of economy and efficiency, the powers granted to 
the President under the Defense Production Act were subsequently 
delegated, so far as possible, to existing governmental departments in 
pre ference to the establishment of new defense agence ies. Thus, Execu- 
tive Order 10161, signed by the President on September 9, 1951,* only 
1 day after the Defense Production Act of 1950 became law, conferred 
the President’s power of priority and allocation control with respect 
to petroleum, gas, solid fuels, and electric power to the Secretary of 
the Interior; with respect to food, farm equipment, and commercial 
fertilizer to the Secretary of Agriculture; with respect to domestic 
transportation, storage, and port facilities, to one of the Commission- 
ers of the Interstate Commerce Commission; and with respect to 
remaining materials and facilities, to the Secretary of Commerce. 
Guaranteeing agencies authorized by title III dealing with emergency 
measures for the expansion of productive facilities included the 
Department of the Army, the Department of the Navy, the Depart- 
ment of the Air Force, the Department of Commerce, the Depart- 
ment of Interior, the Department of Agriculture, and the General 
Services Administration. The Reconstruction Finance Corporation 
was authorized to make loans to private enterprises in accordance with 
the terms of section 302 of the act, while the Administrator of General 
Services was given power to enter into long-term contracts for metals, 
minerals, and other raw materials. The Secretary of the Interior had 
the authority,to encourage the exploration, development, and mining 
of strategic minerals and metals. 

A departure from the utilization of existing governmental machinery 
was made by Executive Order 10161 when it created a new and inde- 
pendent agency entitled the Economic Stabilization Agency which was 
entrusted with the responsibility for short- and long-range price and 
wage stabilization. A Director of Price Stabilization was charged 
with the duty of price control, while a Wage Stabilization Board of 
nine members was instituted, comprised of three representatives each 


Cee 


415 F. R. 6105 (1950). 
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from industry, from the public, and from labor. This Board was later 
enlarged to include 18 members from each of the three segments of the 
economy.’ A further resort to new administrative agencies for the 
defense program occurred in December of 1950 when, by Executive 
Order 10193,° the President established the Office of Defense Mobiliza- 
tion and, in January 1951, when the Defense Production Administra- 
tion, directly under the Director of Defense Mobilization, was consti- 
tuted by Executive Order 10200.7. By May of 1951 the establishment 
and responsibilities of defense agencies assumed the general outlines 
indicated by the chart which faces this page. 

This cursory description of the powers conferred upon the President 
by the Defense Production Act of 1950 and the dispersal of such au- 
thority to a number of delegate agencies by the Chief Executive is 
sufficient to serve as a background for discussion of specific areas in 
which difficult problems have arisen insofar as the maintenance of 
competition in a mobilizing economy is concerned. 


Il. Votuntary AGREEMENTS 


The Defense Production Act directs the President actively to seek 
the cooperation of private industry in administering economic con- 
trols. Title IV, which deals specifically with price and wage stabili- 
zation, contains a plain mandate to that effect. Section 404 provides: 

n carrying out the provisions of this title, the President shall, so far as prac- 
ticable, advise and consult with, and establish and utilize committees of, repre- 


sentatives of persons substantially affected by regulations or orders issued 
hereunder. 


In addition, section 402 (a) states: 


In order to carry out the objectives of this title, the President may encourage 
and promote voluntary action by business, agriculture, labor, and consumers. 
Furthermore, section 709 imposes a mandatory requirement that any 
rule, regulation, or order issued pursuant to the act be accompanied 
by a statement that in the formulation thereof the agency bad con- 
sulted with representatives of private industry, including trade 
association representatives, and had given due consideration to their 
recommendations. It was the over-all policy of the act to encourage 
voluntary cooperation between business and Government. 

It is inevitable that antitrust problems will result from any such 
widespread program of promoting voluntary cooperation by business. 
In seeking the advice and assistance of industry, Government repre- 
sentatives frequently find themselves asking a group of competitors 
to sit down together and discuss prices, distribution problems, or the 
effect of a proposed order on other phases of business. At times it is 
found that the national interest requires the Government to request 
private industry to take action which affirmatively violates the anti- 
trust laws. 

Manifestly the conflict in policy between the mobilization program 
and the antitrust laws requires thoughtful consideration. For, on 
the one hand, if the antitrust laws are effectively abrogated for the 
duration of the emergency and reliance is placed entirely upon a 
cartelized economy, it may become impossible ever to return to a 





* Executive Order 10233, 16 F. R. 3503 (April 23, 1951). 
615 F. R. 9031 (December 16, 1950). 
716 F. R. 61 (January 3, 1951). 
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vigorously free and competitive society. The magnitude of this 
danger obviously increases as the period of mobilization becomes more 
prolonged. On the other hand, unless enforcement of the antitrust 
laws is to some degree tempered by the exigencies of the times, it 
will be extremely difficult, if not impossible, to secure from private 
business the wholehearted cooperation which is now so valuable and 
necessary. It would be most unjust to ask for private cooperative 
action and ignore the possibility that acceptance of the invitation 
might subject a well-intentioned and patriotic citizen to penalties for 
violating the antitrust laws. These considerations are sufficient to 
demonstrate the need for the establishment of plainly marked sign- 
posts to guide us safely past these crossroads of policy. At present 
the signposts often point to confusion, conflict, and uncertainty. 

It is first imperative to realize that there has been no repeal or 
suspension of the antitrust laws for the mobilization period. It is 
true that there is provision in section 708 of the Defense Production 
Act for the exemption from the antitrust laws of specific activities, 
but only upon condition that certain detailed procedures are followed. 
Except for the rare cases, however, in which a special exemption is 
granted, the antitrust laws remain in full force and effect. If com- 
petitors take joint actioh, even though at the behest of the Govern- 
ment, they may find themselves violating the antitrust laws, and 
therefore subject to its penalties, including possible triple damage 
liability. 

Thus, it is plain that whenever Government seeks voluntary coop- 
eration from industry, either of two alternatives must be pursued. 
On the one hand, if there is substantial danger that the requested 
voluntary action would violate the antitrust laws, and if the national 
interest nevertheless makes such action desirable, an antitrust exemp- 
tion should be obtained under section 708 of the Defense Production 
Act. On the other hand, if no section 708 exemption is to be sought, 
the Government cannot in fairness ask industry to participate in 
activities which are arguably unlawful, or, insofar as the requested 
activities are subject to governmental supervision, permit the partici- 
pants to go beyond the necessary and legitimate purposes of the 
request. In short, either a 708 exemption should be obtained or the 
Government should make sure that it is not fostering possible viola- 
tions of the antitrust laws. 

Unfortunately, this plain distinction has not been fully understood, 
or if understood, clearly expressed in pertinent regulations. The point 
may be illustrated by referring to a letter written on October 19, 1950, 
by the Deputy Attorney General to the various defense agencies rec- 
ommending standards to be followed in the conduct of industry advis- 
ory committee meetings.” Mr. H. Graham Morison, Assistant Attor- 
ney General in charge of the Antitrust Division, told the subcommit- 
tee that he thought there would be “substantial danger of violation 
of the antitrust laws’ if the standards set out in the above letter were 
not observed.’ He also testified that even if there were compliance 
with these points, it would still be possible for the participants to 
violate the antitrust laws at such meetings.'° 

Nevertheless, the rules of the National Production Authority appli- 
cable to meetings of industry advisory committees contained a num- 
ber of provisions which were less stringent than the standards set out 

§ Quoted in full, infra, p. 2. 


* Hearings, p. 177. 
 Tbid. 
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in the October 19, 1950, letter of the Deputy Attorney General." De- 
spite such departures, the regulations stated that they were designed 

“to assure to industry protection from prosecution under the antitrust 
laws under the rules promulgated by the Attorney General.” This 
statement of purpose gives the misleading and dangerous impression 
that compliance with the NPA regulations, which according to Mr. 
Morison were inadequate in many respects, would automatically result 
in exemption from the antitrust laws. 

No defense agency has the power to grant exemption from the 

antitrust laws unless the procedures outlined in section 708 are 
followed. Rules and regulations may be designed to avoid violations 
of the antitrust laws, but not to exempt illegal conduct. Government 
agencies must be scrupulously careful not to invite violations of the 
antitrust laws unless the national interest justifies the granting of an 
exemption under section 708. 
In the light of these prefatory comments it is appropriate to consider 
(a) what types of activities should be exempted from the antitrust 
laws, (6) when exemptions are required, and (¢) the adequacy of the 
procedures set up by section 708. 


A. SUBJECTS OF VOLUNTARY PROGRAMS EXEMPTED FROM THE 
ANTITRUST LAWS 


The statutory requirements for obtarming an exemption from the 
antitrust laws may be briefly stated. First, the President is authorized 
to consult with representatives of industry and other private interests 
with a view to encouraging the making of voluntary agreements 
designed to further the objectives of the act. Second, the program 
or agreement contemplated must be found by the President to be ta 
the public interest. Third, acts or omissions to act pursuant to such 
programs must be requested by the Presideat himself, or, if such 
power is delegated, only by officials who are required to be appoimted 
by the Presideat by and with the advice and consent of the Senate. 
Persons exercising the power delegated by the President must obtain 
prior —- of the Attorney General before making any request. 
Copies of all requests, modifications, or withdrawals are in each 
instance to be furnished to both the Attorney General and the Chair- 
man of the Federal Trade Commission. 

To date, there have been 12 agreements approved pursuant to 
this section of the Defense Production Act and thereby granted im- 
munity from prosecution under the antitrust laws. The first of these 
dealt with the prices of iron and steel products and was in the form 
of a request by the Economic Stabilization Administrator and the 
Director of the Office of Price Stabilization on January 15, 1951, that 
the members of the iron and steel mill industry make no increase in 
the price of certain materi: us above that prevailing on January 15, 
1951, without giving 20 days’ advance notice to the Economic Stabili- 
zation Agency. Steel mills were also requested to adhere to price 
differentials, customary allowances, terms and conditions of sale, and 
other settled business practices in such a way as not to increase the 
mill net return of the selling mill. This agreement was published in 
the Federal Register on January 20, 1951." 
it Hearings, pp. 178-180, 
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The second request, made by the Defense Production Administra 
tion, was that owners and charterers of oil tankers agree to allocate 
tankers and tanker space on a pro rata basis to the Department of 
Defense at fair and equitable rates to be determined by the Maritime 
Administrator. This request was published in the Federal Register 
on March 1, 1951." 

The third request was for the formation of an Army Ordnance 
Integration Committee on Optical Fire Control for the integration of 
optical fire control facilities throughout the industry. The general 
function of the committee was to provide for interchange of informa- 
tion relating to production techniques, to devise methods for the best 
distribution of production, orders, and operations throughout the 
industry, and to attain maximum production through complete 
utilization of existing facilities in the industry. This request was 
published in the Federal Register on March 1, 1951.” 

The fourth request was presented by the Federal Reserve Systm 
and involved a lengthy program for voluntary credit restraint in an 
effort to stem inflationary pressures. Cooperation of credit institu- 
tions in processing loan applications on the basis of their purpose as 
well as their security was requested and such institutions were urged 
to extend credit in a manner which would assist the defense effort and 
at the same time reduce the cycle of inflation. This request was 
published in the Federal Register on March 13, 1951." 

The fifth agreement related to a production pool of the Omaha 
Industries, Inc., a Nebraska nonprofit corporation comprised of small 
business enterprises. ‘This was published in the Federal Register on 
May 12, 1951." 

A similar small business production pool by the Coordinated Manu- 
facturers of Santa Clara resulted from the sixth agreement which came 
at the request of the Defense Production Administration. This re- 
quest was published in the Federal Register on July 4, 1951." 

The seventh agreement was approved by the Attorney General on 
January 19, 1951. The tenor of this program was of a confidential 
nature and, accordingly, has not been published at any time in the 
Federal Register. F 

Two important agreements pursuant to section 708 of the act consisted 
of a voluntary agreement and a plan of action in the field of petroleum 
which were recommended by the Secretary of the Interior, who is 
Petroleum Administrator for Defense. Under the agreement and 
subsequent plan, American oil companies operating abroad may co- 
operate in increasing crude oil production in some 11 countries and 
in increasing the manufacture of refined petroleum products in some 
27 countries; such companies may make arrangements for the pur- 
chase, loan, sale, or exchange of crude oil, petroleum products, and 
blending agents for distribution in foreign countries; and such con- 
cerns may make joint arrangements for the utilization of terminal and 
storage facilities, tankers, pipelines, and other transportation facilities. 
Implementing schedules setting forth the acts pursuant to this plan 
are to be prepared by a subcommittee of producers and recommended 
by unanimous vote to a full committee, which, upon approval, is to 


——— 
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forward the schedules to the Petroleum Administrator for Defense 
for issuance. The agreement and plan of action were both published 
in the Federal Register on August 22, 1951." 

Two more production pools were authorized when the Attorney 
General approved requests to the members of the Greater New York 
manufacturing pool asking their participation in a production pool 
program and similar requests addressed to the Peoria Consolidated 
Manufacturers, Inc., and its members. These two agreements were 
published in the Federal Register on August 31, 1951.” 

A plan for the formation of a B-47 production committee composed 
of representatives from the Boeing Airplane Co., Lockheed Aircraft 
Corp., and Douglas Aircraft Co., Inc., which would serve as a vehicle 
to expedite large-scale production of B-47 aircraft and to exchange 
technical information and know-how among the companies has also 
been approved by the Attorney General pursuant to section 708 of 
the act. This agreement was published in the Federal Register on 
August 31, 1951.7 

The Defense Production Act does not delineate specific criteria for 
determining what types of activities should be exempted from the 
antitrust laws. It merely sets forth the general standard that the 
voluntary program must be designed “to further the objectives of this 
Act’’, and exempt activities must be ‘“‘found by the President to be in 
the public interest as contributing to the national defense.”’ 

There is therefore no statutory basis for flatly excluding any 
particular types of agreements, such as allocation agreements, from 
qualification for exemption, as did the Assistant Attorney General 
when he testified that no voluntary arrangement would be sanctioned 
which involved allocations.2 The mere fact that a particular type of 
agreement is illegal under the antitrust laws is not ground for denying 
it a section 708 exemption. Indeed, there is no need for such an 
exemption unless the agreement would otherwise be illegal. 

Instead of specifying sharply defined categories which may or may 
not qualify for exemption, section 708 requires the exercise of careful 
judgment in balancing two conflicting policies each time a determina- 
tion is made as to whether or not to grant a particular exemption. In 
such cases the long-run effect of a departure from our antitrust 
policies—the tendency of a voluntary agreement to increase the con- 
centration of economic power, or to foster enduring cartel practices— 
must be carefully weighed against the anticipated contribution of the 
program to the defense effort. 

In the judgment of this subcommittee the factors which militate 
against the allowance of an exemption would appear to have been 
stronger in the case of the Army Ordnance Integration Committee on 
Optical Fire Control than in the case of the agreement involving 
allocation of tanker capacity. The former arrangement is designed 
“to make commonly available’ to Chrysler Corp., General Motors 
Corp., Eastman Kodak Co., Bausch & Lomb Optical Co., Mergen- 
thaler Linotype Corp., Minneapolis-Honeywell Regulator Co., and 
the Otis Elevator Co. “the benefit of the production experience and 
techniques of all manufacturers in the group, and so to integrate the 
facilities of the group as to attain maximum production in the shortest 


1916 F. R. 8375; 16 F, R. 8377. 
2016 F. R. 8851, 
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possible time.”’ It would seem possible that as a result of such an 
integration arrangement among these concerns, each would acquire 
special facilities and techniques for the production of certain parts of 
a complicated mechanism which competitors could not hope to dupli- 
cate and which might lead to the continued cooperation among these 
leading corporations. The temporary allocation of the tanker 
capacity of seventy-odd steamship companies would seem to have no 
comparable post-emergency implications. 

There are also serious problems affecting competition which stem 
from the principal features of the petroleum agreement and the plan 
of action thereunder which have also been approved pursuant to sec- 
tion 708 of the act. Operations under the agreement and plan of 
action are carried out principally by a Foreign Petroleum Supply 
Committee and various subcommittees comprised of representatives 
of petroleum corporations. While committee and subcommittee 
meetings are open to representatives of any Government agency, 
chairmen of the committee and subcommittees are industry repre- 
sentatives appointed by the Petroleum Administrator for Defense. 
Agenda for meetings of the Foreign Petroleum Supply Committee 
and subcommittees are nominally formulated in advance by the 
Petroleum Administrator for Defense or the Assistant Deputy Ad- 
ministrator of the Petroleum Administration for Defense in Charge 
of Foreign Operations. However, the agreement carefully provides 
that ‘‘matters may be added to such agenda by the chairmen of such 
committees.” 

While the broad outlines of the agreement and tbe plan of action 
have been approved by the Attorney General pursuant to section 708 
of the act, the substantive elements of the voluntary program are to 
be contained in implementing schedules prepared by the subcom- 
mittees and the Foreign Parelean Supply Committee and thereafter 
forwarded to the Petroleum Administrator for Defense for his ap- 
proval. No provision for consultation with the Attorney General as 
to the implementing schedules is contained in the agreement and the 
plan of action nor does the Petroleum Administrator for Defense 
have any voice in the preparation of the schedules until they have 
been recommended by a unanimous vote of a subcommittee and 
approved by the Foreign Petroleum Supply Committee. 

The significance of the lack of Government participation in and 
supervision of the implementing schedules of the agreement and plan 
of action is evident when certain aspects of the program are considered 
in detail. Thus, under the plan of action, the Arabian American Oil 
Co., Standard Oil Co. of New Jersey, Creole Petroleum Corp., Esso 
Export Corp., Gulf Oil Corp., Standard Oil Co. of California, the 
Texas Co., Barber Oil Corp., Brighton Terminal, Ltd., Caltex Inter- 
national, Ltd., Caltex Oil Products Co., California Texas Corp., 
Overseas Tankship Corp., Caltex Oceanic, Ltd., Socony-Vacuum Oil 
Co., Inc., Tide Water Associated Oil Co., Standard-Vacuum Oil Co., 
the Atlantic Refining Co., and Venezuelan Petroleum Co., are per- 
mitted to arrange for the purchase, loan, sale, or exchange for distri- 
bution of crude oil and petroleum products in, to, or from foreign 
countries. The exact details of these operations, which will, in effect, 
inaugurate a large-scale cartelized program, are left to the imple- 
menting schedules which are to be formulated by the participating 
concerns themselves. Such outright authorization for industrial 
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cooperation along cartel patterns without continuing Government 
supervision and surveillance offers opportunity for abuse and may 
have serious postemergency implications. 


B. VOLUNTARY PROGRAMS WHICH SHOULD NOT BE UNDERTAKEN 
WITHOUT EXEMPTION 


There appears to be considerable confusion among the defense 
agencies as to just when it is necessary to obtain clearance under 
section 708 for a voluntary program. Ultimately, the question of 
whether or not an exemption is necessary depends on the legality 
under the antitrust laws of the proposed voluntary actior. 

It is, of course, not feasible to attempt to make any definitive and 
detailed statement of what is, and what is not, illegal under the 
antitrust laws. Nevertheless, it is clear that certain types of situa- 
tions, in which voluntary industry cooperation is sought, recur re- 
peatedly, and that consistent treatment should be accorded compar- 
able situations. 

An instance of inconsistent treatment being accorded to two seem- 
ingly comparable situations is provided in the attempts to control 
steel and copper prices by voluntary means. On January 15,1951, the 
Economic Stabilization Agency addressed a request to more than 200 
iron and steel companies, preducing about 95 percent of all steel 
products manufactured in the United States, requesting that such 
concerns refrain from raising their prices above January 15, 1951, 
levels without giving at least 20 days’ advance notice to the Economic 
Stabilization Agency. In this letter, which was signed by Alan 
Valentine as Economic Stabilization Administrator and Michael V. 
DiSalle as Director of Price Stabilization, it was stated that— 

Copies of this request have been furnished to the Attorney General and the 
Chairman of the Federal Trade Commission. I have consulted with the Attorney 
General and with the Chairman of the Federal Trade Commission and have 
obtained the approval of the Attorney General to this request.” 

As previously noted, this request for voluntary action was published 
in the Federal Register. It constitutes one of the several agreements 
exempted from the antitrust laws pursuant to section 708 of the 
Defense Production Act. 

The Office of Price Stabilization did not obtain any such exemption 
when it sought similar voluntary agreements relating to the price of 
copper. Thus, Sam Ewing, Acting Assistant Director of the Industrial 
and Manufactured Goods Division of OPS, informed the Mining and 
Minerals Subcommittee of the House Committee on Interior and 
Insular Affairs, on April 5, 1951: 

In the case of copper, lead, zine, and several other metals, leading domestie pro- 
ducers and sellers agreed orally to maintain prices at the level prevailing in 
December and January. 

Ewing’s statement is borne out by a press release, dated January 3 
and issued by the Economic Stabilization Agency, which described 
what had transpired at a meeting on that day between ESA officials 
and representatives of the copper industry. ‘This release read in part: 

After a full discussion, the consensus of the meeting was that no action should 
be taken in the matter of placing ceiling prices on primary copper since the price 
of this material is stable at present. The Administrator concurred in this reecom- 


23 Exhibit No. 84, pp. 90-91. 
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mendation upon assurances from the members of the industry that they would 
not advance their prices without first notifying the ESA of any such action should 
it be contemplated at any future time. 

Mr. DiSalle felt that there were two distinctions between the agree- 
ment relating to the prices of steel products which had been sub- 
mitted to the Attorney General for his approbation pursuant to sec- 
tion 708 of the Defense Production Act and the copper agreement 
which had received no such authorization: first that the former was in 
writing while the latter was oral, and second that although the former 
was a binding agreement, the latter was only an “appeal.’’ » 

The OPS also appears to have relied on the asserted distinction 
between oral and written agreements in other instances. Thus the 
previously quoted testimony of Sam Ewing plus a memorandum 
dated June 13, 1951, addressed by Ewing to Anna H. Monat indicate 
that oral agreements had occurred at OPS meetings with producers 
of lead and zine. According to the latter memorandum: 

As for the verbal voluntary pricing agreements on the three nonferrous metals, 
these were all secured at industry group meetings held at OPS as follows: 

Primary copper, by the primary copper producers on January 3, 1951. 
Primary lead, by the primary lead producers on January 4, 1951. 
Primary zine, by the primary zine producers on January 4, 1951. 


Mr. DiSalle testified that this memorandum correctly reflected the 
facts.” 

The subcommittee is of the categorical opinion that the question 
whether an agreement should be exempted from the antitrust laws 
under section 708 should not in any way be affected by the fact that 
it may be an oral rather than a written agreement. If an agreement 
violates the antitrust laws, it js no less illegal because it is not in 
writing. Indeed, in some cases an unlawful conspiracy is found to 
exist without proof of any explicit agreement, either oral or written.” 

The fact that the problem of establishing the existence of an agree- 
in an antitrust case has become much less difficult in recent years 
also raises serious question as to the validity of Mr. DiSalle’s second 
ground for concluding that it was unnecessary to obtain an exemption 
for the arrangement made with the copper producers. Mr. DiSalle 
explained this distinction as follows: 


* %* * JT would like to distinguish between the agreement with the steel 


people and these agreements. There was nothing binaing on these people to 
maintain any prices of any kind. 

As I remember those meetings—that was sometime ago—a request was made to 
the industry to maintain the present price levels or the levels existing at that time. 
There was nothing binding on those companies. There would be nothing to pre- 
vent them the next day or the week after from increasing prices if they so 
desired. 8 


He felt that the essential question is “whether it is an agreement or 
an appeal.”’ 


The applicability of this distinction to the facts of the copper situa- 


tion was placed in question in the following colloquy between counsel 
and Mr. DiSalle: 


Mr. GotpsrEein. Getting back to your statement that you did not think there 
was any agreement or understanding not to impose ceilings, referring again to the 
press release which has been placed in the record, I read as follows: 


4 Hearings, p. 763. 

4 Id., pp. 761-768 

% 1d., p. 762 

7 See NWiefer-Stewart Co. v. Seagram & Sons, 340 U.S. 211 (1951); United States v. Masonite Corporation, 
316 U.S. 264 (1942), 
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“After a full discussion the consensus of the meeting’’—this is a meeting 
between ESA and the copper producers—‘‘was that no action should be taken 
in the matter of placing ceiling prices on primary copper, since the price of this 
material is stable at present. The Administrator concurred in this reeommenda- 
tion upon assurances from the members of the industry that they would not 
advance their prices without first notifying the ESA of any such action should 
it be contemplated at any time in the future.” 

Therefore, my question, sir, is, except for the distinction in terms of writing 
or a lack of writing in the copper case, is there any other distinction between the 
agreement which was entered into on steel and this copper agreement? 

Mr. DrSauue. I just would not be qualified to go into the question of whether 
there is that distinction or not. * * * 29 


The subcommittee recognizes the theoretical distinction between 
an agreement and an appeal, but seriously questions the wisdom of 
relying on it as a sufficient protection to the members of the industry 
who participated in the meeting described in the quoted memorandum. 
If there is substantial danger that a court would conclude that the 
competitors were parties to an agreement, they should be given the 
protection of a section 708 exemption, even though the arrangement 
be little more than an appeal and contain no provision for enforce- 
ment. 

After the oral arrangements in the copper, lead, and zine industries 
had been effected, a letter signed by Francis Whitehair, general counsel 
for the Economic Stabilization Agency, was written to the Attorney 
General requesting advice as to the adoption of voluntary “hold the 
line” pricing programs by the Agency. On January 10, 1951, White- 
hair described problems ‘confronting’ the ESA in obtaining voluntary 
pricing agreements as follows: 


It is our intention, of course, in accordance with section 708 of the act, to submit 
for your approval any voluntary agreements prior to the time that such agreements 
are put into effect. 

* * * * * i * 

In some instances meetings will be held with a few selected members of an 
industry, particularly when they are the only ones who contemplate price rises, 
while in other instances most or all segments of industry will be represented. Itis 
our view that such preliminary discussions of price problems, and expressions of 
willingness to abide by voluntary agreements stabilizing prices which may be 
entered into, are not within the scope of the antitrust laws. However, our 
inability to furnish authoritative assurances to that effect is hindering us in 
obtaining the cooperation necessary to effectuate our program. 

Secondly, in view of the urgent needs of the present emergency, situations 
will arise which call for immediate action to prevent imminent price rises. It will 
be necessary to issue telegrams to members of industry requesting each of them 
not to raise prices, or to notify this Agency a specified period in advance of any 
rises. In other instances, when members of an industry are present at a meeting 
stalled by this Agency, commitments will have to be obtained from each of them 
that they will “hold the line’ on prices, at least until we have an opportunity to 
collect and analyze appropriate data. The danger to our econemy if we do not 
have summary access to this procedure is manifest.” 


To this letter, the Assistant Attorney General, H. Graham Morison, 
promptly responded on January 16, 1951, as follows, indicating his 
view as to the scope of section 708 of the Defense Production Act 
insofar as it applied to voluntary pricing arrangements concurred in at 
meetings of industry advisory committees or other groups: 

The issuance of communications to members of industry requesting certain 
pricing action on the part of industry members is also considered to be entirely 


proper so long as such ‘communications do not constitute a request for a voluntary 
agreement under section 708 of the act. Thus, if the Agency initially dispatches 
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such communications without prior consultation with industry and with the view 
of obtaining an individual commitment from each member, or, if, after a meeting 
in which preliminary data have been secured and no agreement has been sought or 
reached, the agency subsequently determines to send such communications, the 
action is not deemed to be a voluntary agreement. 

In your letter, at both paragraphs 2 and 3, you referred to expressions of willing- 
ness on the part of industry representatives at meetings with the agency to abide 
by voluntary agreements relating to prices. As described by you, such agree- 
ments appear to constitute voluntary agreements under section 708 of the act. 
Such agreements would, of course, be subject to the requirements of sections 708 
(b) and (ce) of the act, including consultation with the Attorney General and the 
Chairman of the Federal Trade Commission, and approval by the Attorney 
General. 


* * * x * * * 

Many situations arising under the act must be decided on their particular 
facts which will determine the requirements of law which must be met. We shall 
be pleased to confer with you in any such cases.*! 

The Assistant Attorney General thus differentiated between re- 
quests for voluntary cooperation made at industry meetings at- 
tended by several competitors and individual requests. forwarded 
directly to the several companies whether or not subsequent to a 
meeting at which preliminary data are secured. The difference be- 
tween the two situations is that in the latter case there is quite 
clearly no agreement among the industry members, whereas in the 
former instance there would be a danger that the voluntary under- 
takings made by several competitors at a joint meeting would be 
regarded as an agreement among the industry members, and not 
just a series of individual agreements between particular companies 
on the one hand and the Government on the other. 

This letter of the Assistant Attorney General should provide a 
valuable guide to defense agencies which must determine whether a 
request for voluntary action might be construed as an agreement for 
which a section 708 exemption should be obtained. The practice 
described in this letter has not, however, been followed by all defense 
agencies. 

This point is illustrated by a meeting of the Merchant Pig Iron 
Industry Advisory Committee to the NPA on February 27, 1951. 
Mr. J. A. Claussen, the presiding officer, told the committee that the 
Authority had received complaints from industry about cut-backs by 
the integrated producers in their shipments of pig iron. Mr. Claussen 
indicated the obligation of producers to keep merchant pig shipments 
at the base period rate until an allocation system was instituted. 


Some consideration has been given to issuing an order on the subject— 


Mr. Claussen pointed out, but, according to the minutes of that 
meeting he— 

believed this could be avoided if the industry would voluntarily undertake to 
maintain production and shipments from production on the same basis as during 
the first 6 months of 1950 (the base period). 

All members of the industry advisory committee stated that they 
were willing and able to maintain distribution according to the base 
period suggested by Mr. Claussen, and the latter agreed— 

to take the matter up by letter with all producers who are not on the committee. 
If thev, also, will commit themselves to voluntary action in maintaining ship- 


ments on this basis, the distribution problem can probably be adequately resolved 
without an order upon the industry. 


3! Hearings, p. 929. 
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Manly Fleischmann, the Administrator of the National Production 
Authority, expressed the opinion that a voluntary arrangement of 
the type described above need not be reviewed by the Attorney 
General pursuant to section 708. The following colloquy related to 
the Merchant Pig Iron Committee meeting: 

Mr. Stevens. Mr. Fleischmann, as I understand it, 


what his program is in the presence of all the others 
permissible. 
Now, as I read that minute, the request by the NPA official was that each of the 


A 
producers should undertake a voluntary allocation program. If the NPA official 


if each producer tells 
, that, in your opinion, is 


did make such a request to the several producers at the meeting, and if each of 
them said, ‘I will comply with your suggestion,” and each then adopted a similar 
independent agreement with the Government official in order, in effect, to forestall 
Government regulation, would that type of series of independent agreements, 
made one in the presence of the 


other, in your opinion, constitute the type of ar- 

rangement W hict should he eco sidered by the Attori ey General? 
Mr. FietscumMann. I do not believe that the arrangement as you 

described it would 

subject. *2 


have just 
violate the antitrust laws. That is just my own opinion on the 


There is a direct conflict between this opinion and the opinion 
expressed by Mr. Morison in his letter of January 16, 1951. There 
is no need for the subcommittee to take a position one way or the 
other as to the legality of this type of voluntary program or of the 
other voluntary programs hereafter described. However, where the 
legality of such programs may even be drawn into question, it would 
be most desirable for defense agencies such as the National Production 
Authority to follow the procedures outlined in section 708 of the act, 
or, at the minimum, to consult with the Attorney General. 

The importance of adhering to proper procedures becomes apparent 
from a review of various minutes dealing with different types of volun- 
tary programs. Regardless of whether these programs are permissible 
under the criteria set out in Mr. Morison’s letter of January 16, 
1951, their prevalence points up the necessity for establishing clearly 
defined guide lines applicable to all defense agencies for the purpose 
of determining when a voluntary arrangement should be considered 
an agreement within the meaning of section 708. 

At a meeting of the Industrial Diamonds Industry Advisory Com- 
mittee to NPA, for example, which was held on April 10, 1951, minutes 
show that: 


Measures fot conserving the supply now available to the United States were 
discussed. These included down grading and substitution in some present uses, 
the reclaiming of diamonds from worn-out wheels and tools, voluntary controls 
on export shipments of industrial equipment containing diamonds * * *, 

At the same meeting— 

In answer to Mr. Sharpe’s (NPA presiding officer), question as to whether 
manufacturers, distributors, and importers have any informal allocation programs 
for customers, committee members stated that they consider a customer’s usage 
history in distributing available supplies. 


At a meeting of the Artificial Graphite Producers Industry Advisory 
Committee to NPA on March 26, 1951, it was disclosed that— 


With estimated requirements approximately 20 percent higher than production 
capacity, it appeared that the producers should not be expected to continue 
distribution under the voluntary allocation procedures which have been used 


up to now. It was agreed that NPA should be responsible for distribution 
under an allocation order. 


2 Hearings, p. 697. 
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At an NPA conference with alloy and stainless-steel producers oh 
November 20, 1950: 


After a lengthy discussion the industry group, while realizing that nickel was 
in tight supply, recommended that nickel continue to be allocated voluntarily 
by nickel suppliers rather than for NPA to impose controls at this time. 


Additional voluntary allocation programs have also had the sanction 
of the National Production Authority. ‘Thus, at a meeting of the 
Native Sulfur Industry Advisory Committee to NPA on April 19, 
195} 


Mr. Bates (NPA presiding officer) stated — the sulfur producers have been 
most cooperative in making uniform percentage reductions in their shipments of 
sulfur and in supplying additional quanti ities where needed # * but he 
emphasized, the present system is superficial and unsound in that it provides 
relief for one user at the expense of other unknown users who may need the sulfur 
for highly essential end users * * *. Industry representatives indicated that 
they preferred the present informal and voluntary method of meeting the 


sulfur 
problem if workable, to any system of rigid governmental controls 


Some of the dangers which are inherent in allocation programs and 
similar measures undertaken on a woluntary basis were indicated by 
members of the Tin Plate Industry Advisory Committee at a meeting 
on April 13, 1951. At that time— 


Industry representatives pointed out that they had agreed to divert pig tin from 
petroleum to food in their June schedules on the assumption that official directives 


to do so would be sent to them bv NPA: these representatives emphasized the need 


for specific directives as justification to customers for delays in their scheduled 
deliveries and as protection against litigation. 

Voluntary agreements not approved under section 708 of the act as 
to matters other than allocations are also evident. On March 20, 1951, 
the Ferromanganese Producers Industry Advisory Committee to NPA 
met. Minutes of that meeting indicate that 


The committee believed that inventory control orders are not necessary at this 
time ¢ 


and that inventories may be controlled informally through cooperation of 
ferromanganese suppliers with the NPA Ferroalloys Section. 

Mr. Zachary, an OPA official, addressed the Wirebound Box and 
Crate Industry Advisory Committee on May 1, 1951, at which time, 
according to the minutes of the meeting 


Mr. Zachary mentioned that it might be necessary to have 


some end use limi- 
tation on galvanized wire. He asked if the industry would automatically limit its 


use if there was not enough wire to go around, or if it would rather have NPA set 
up an order. 

Voluntary cut-backs in production were urged by NPA officials at a 
meeting of the Incandescent and Fluorescent Lamp Manufacturers 
Industry Advisory Committee on April 4, 1951. According to the 
minutes of that meeting: 


Whatever the lamp industry can do to keep down its production will be helpful 
to the wire producers, Mr. Schein (Iron and Steel Division, NPA) said. He felt 
that voluntary cut-backs on production would be advisable 


, as otherwise man- 
datory restrictions are bound to come. 


The procedure followed by the Economie Stabilization Agency in 
requesting that railroads voluntarily refrain from making scrap-metal 
sales until at least 7 days’ notice of the intention to make sales of 
scrap and the prices to us paid by scrap dealers were given to the 
Agency is unique. After a 4-day series of meetings between ESA 
officials and representatives of the iron and steel scrap industry, the non- 
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ferrous scrap-metals industry, and the railroads, Michael V. DiSalle, 
Director of Price Stabilization, sc >t telegrams, which read as follows, 
to the Association of American Railroads and the American Shortline 
Railroad Association: 

Will you immediately transmit the following message to all members of your 
association: “The Economic Stabilization Agency requests that railroads indi- 
vidually hold in abeyance the awarding of any ferrous scrap contracts after 
December 21, 1950, until such time as these sellers shall give the ESA, Washington 
25, D. C., at least 7 days’ notice of the grades and prices of each contemplated 
award. We request that each company advise ESA by wire its assurance that 
this request will be honored pending the completion of a price analysis.” 

Mr. DiSalle, whose signature was appended to the telegrams, was 
apparently of the opinion that, in the event that telegraphic assurances 
were received by the Agency, an agreement would be constituted which 
would necessitate the approval of the Attorney General. However, no 
such agreement has ever been published in the Federal Register and 
Mr. DiSalle was unable to inform the subcommittee whether any 
consultation with the Attorney General or with the Chairman of the 
Federal Trade Commission had ever taken place. 

When queried about the above telegram Mr. DiSalle testified as 
follows: 

Mr. Goupstern. * * * Intheevent you were to receive telegraphic assur- 
ances, would that constitute such an agreeement as you feel would be necessary 
under section 708? 

Mr. DiSauue. Yes; I would think so. 

Mr. Goupstern. And in this case was there a consultation with the Attorney 
General and the Federal Trade Commission? 

Mr. DrSautue. I could not tell you. I know that wire was approved by our 
legal department before it was sent out. 

There are examples of voluntary programs in which it is extremely 
difficult to determine just when it is necessary to obtain the approval 
of the Attorney General. A review of such a program instituted by 
the Defense Transport Administration will illustrate the problem. 

On January 25, 1951, James K. Knudson, Administrator of the 
Defense Transport Administration, addressed a gathering of shippers 
and carriers at the Pittsburgh Traffic Club in Pittsburgh, Pa.** His 
purpose was to persuade both shippers and carriers to adopt more 
efficient procedures in order to alleviate, insofar as possible, the acute 
shortage of railroad rolling stock. He urged the members of his 
audience to give particular consideration to 10 specific points. Each 
of the railroads was asked, for example, to determine whether it 
owned an appropriate number of cars, to supervise more carefully 
its use of cars, and to speed up car repairs. 

Most of these 10 points were requests for individual action. They 
included, however, a request for “greater cooperation between railroads 
and other forms of transportation,’ and with respect to the problem 
of car ownership, Mr. Knudson stated that it would be most helpful 
if a formula to determine the proper amount of car ownership “could 
be fixed by the railroads acting jointly.’”’ Despite the fact that the 
speech included these requests for voluntary cooperative action, Mr. 
Knudson felt, and the subcommittee agrees, that 1t would be inappro- 
priate for him to clear his speeches with the Attorney General. 


3 Hearings, p. 7/4 
*% Exhibit No. 91-E, p. 863 
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This, however, was a particularly important address. Mr. Knud- 
son testified that his Pittsburgh speech— 
has been discussed more widely than any speech that has been made since Com- 
missioner Eastman’s days. It is posted in every freight depot in this country. 
The Shippers Commerce Council have seen that everyone that has anything to 
do with shipping has seen these 10 points.% 
He nevertheless felt that there was no need to obtain the Attorney 
General’s approval of the so-called ‘‘10-point code” because “there 
are no sanctions lying behind them in any way, shape, or form.” 

After the speech had been widely disseminated, its contents were 
the subject of discussion at a meeting of the Shippers Advisory 
Committee for the Defense Transport Administration on April 24, 
1951. Two of the items on the agenda for that meeting were: 

Practicability of organizing the car-efficiency committees of the shippers’ 
advisory boards to “‘police’’ the 10 points as applied to shippers and receivers. 


Need for a 10-point code for application to the trucking and water-carrier 
industries. 


The minutes of that meeting state, in part, that— 

It was recommended that, inasmuch as the National Association of Shippers’ 
Advisory Boards were meeting in Chicago, May 10, 1951, this question be 
brought up at t' at meeting and that the action recommended be discussed at 
the next meeting of the Shippers’ Advisory Committee. 

The National Association of Shippers Advisory Boards, which, 
according to these minutes, was to undertake consideration as to the 
advisability of policing the 10-point code, is an association comprised 
of some 24,000 shippers. Regional advisory boards of this association 
maintain car-efficiency committees which check on the railroads; if 
they find something they think is improper, they report it to the 
ICC, which in turn orders the railroads to rectify their practices. 
Mr. Knudson recognized,*however, the danger that these shippers’ 
committees might attempt to invoke private sanctions directly against 
the railroads.*® 

The voluntary program which had its genesis in the Pittsburgh 
speech was so extensive that it would have been advisable to consult 
with the Attorney General at some point during its implementation. 
After reviewing the incident in detail, Mr. Knudson agreed to abide 
by the following advice from the chairman: 

It may be that under the facts and circumstances and on the score that the end 
may justify the means, you are justified in doing exactly what you did. However, 
I think in the future you might revise your thinking on this, and where there is 
a chance of agreement like this even flowing in the first instance from a speech 
of the type that you made, which was discussed at various meetings of the industry, 
you might first at least confer with your counsel to see whether or not it rises, 


to, shall I say, the dignity of an agreement which should be referred to the con- 
stituted authorities.%” 


Cc. PROCEDURE SPECIFIED IN SECTION 708 


The language employed in section 708 of the Defense Production 
Act to describe the procedure for obtaining exemptions merits careful 
study. The lack of clarity in the wording of that section becomes 
apparent when an attempt is made to analyze its provisions. 





% Hearings, p. 876. 
% Id., p. 878. 
37 Id., pp. 878-879. 
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Subsection (a) authorizes the President to consult with representa- 
tives of private business and other interests “with a view to encourag- 
ing the making by such persons we the approval by the President of 
voluntary agreements and programs to further the objectives of this 
act.” This language, when res ee in conjunction with the reference in 
subsection (b) to voluntary agreements “approved under subsection 
(a),’’ indicates that the President has authority to give approval to 
voluntary agreements. The statute, however, contains no provision 
for granting an exemption for the agreement itself, even though it is 
approved by the President. Exemption may be given only for acts 
or omissions to act pursuant to an agreement which has been approved. 

The distinction between the agreement and acts performed pur- 
suant to the agreement reveals a paradoxical situation. As a matter 
of antitrust law it is the agreement itself which may be illegal whether 
or not any overt act is performed pursuant to the agreement.* The 
statutory exemption, however, is not given to the agreement but in- 
stead is confined to acts or omissions to act pursuant to the agreement.*® 

The use of the phrase ‘‘act or omission to act’ to define the scope 
of the permitted exemption presents further difficulties. In order for 
an act to be exempted from the antitrust laws, the statute requires 
that it be requested by the President and that it be performed pur- 
suant to an approved voluntary agreement or program. When the 
power to make such a request has been delegated, it can only be 
exercised with the approval of the Attorney General. Thus the pro- 
gram itself, which in terms is not exempted, must first be approved by 
the President, and then acts pursuant to the program may be ex- 
empted if they in turn are requested by a delegate agency and ap- 
proved by the Attorney General. 

This distinction between a voluntary program and acts pursuant to 
such a program creates a difficult problem of construction which is 
illustrated by the following colloquy between counsel and the Assistant 
Attorney General in charge of the Antitrust Division: 

Mr. StEvENS. * * * 

As I understand section 708, just from reading the act, there are two things 
with which it deals, one of them being the program which I believe you were refer- 
ring to when you described the seven programs which were approved, and then 
section 708 (b) also refers to specific acts pursuant to voluntary agreement. 

Now, what I had in mind was this: Is it the policy or the practice to have each 
specific act approved; must there be several approvals or just one approval of the 
program, and does that end your function, or do vou act continually? 

Mr. Morison. Oh, no, by the very nature of the thing we, of course, have to 


keep in touch with it to see that it does not go beyond the voluntary plan sub- 
mitted. We do that. 


Mr. Stevens. But will the plan itself be rather broad when the initial ap- 
proval is given, and cover a number of acts which may be performed pursuant to 

8 Nash v. United States, 229 U.S. 373, 379 (1913). 

8° Tt is also interesting to note that the procedure specified in section 708 of the Defense Production Act 
is the converse of that suggested in a letter written bv the then Att rney Gener: ul, Robert H. Jackson, 
on April 29, 1941, during the period of mobilization prior to World War IT. That letter read in part: 






“Requests for action within a given field, such as the field of allocation of orders, shall be made only after 
the general character of the action has been cleared with the Department of Justice. If the general plan is 
approved, thereafter each request for specific action carrving out such plan shall be made in writing and shall 
be approved bv the office of the general counsel of the Office of Production Management or the office of the 
general counsel of the Office of Price Administration and Civilian Supply, but need not be submitted to 
the Department of Justice. In the case of any change in the personnel of such offices or if serious practical 
difficulties arise, this latter arrangement my be revoked upon notice from me 

“Acts done in compliance with the snecifiec requests made by the Office of Production Management or 
the Office of Price Administration and Civilian Supply and approved by their general counsel in accordance 
with the procedure described in this letter will not be viewed by the Department of Justice as constituting 
a violation of the antitrust laws and no prosecutions will be instituted for acts performed in good faith and 
within the fair intendment of instructions given by the Office of Production Management or the Office of 


Price Administration and Civilian Supply pursuant to this procedure.” (Exhibit No. 13, pp. 193-194). 
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the program, or on the other hand, every time the participants do any one thing 
in the general field must they get your approval? 

Mr. Morison. What you are saying is—I think I am helpful to you by saying 
that the early submission—in the early submission a great many plans which were 
submitted informally or otherwise were turned down in their initial stages, and 
they were turned down because they were too broad and too general. They did 
not specify what the agreements between competitors were to be and how the 
plan was to be carried out. 

Now, those that have been submitted have been—they still, of course—well, 
they cannot be the last projected idea, that cannot be specified in the plan, but they 
are not as general as the early plan submitted, and pretty well indicate what is 
to be done under it. 

* * * . = ue od 


Mr. Stevens. If it is specific, and if acts are performed subsequent to the 
approval of the program, and if those acts would quite definitely seem to be con- 
templated within the program which receives your approval, would you feel that 
additional approval is necessary for those acts? Do I make myself clear? 

Mr. Morison. I don’t believe I understand you, sir. You are over my head, 
because we are speaking in such general terms. Can you be specific? Can you 
give me an example? 

* * * * * * a 


Mr. Stevens. What sort of things are subject to voluntary arrangements? 

Mr. Morison. I can give you a good example in the plan submitted by the 
Federal Reserve System on credit. That was a plan which envisioned that the 
banking institutions of America would form a purely advisory committee which 
would set up standards which would spell out the kinds of loans which would 
have an inflationary impact, and which should not be made by lending institutions. 
The plan is carried out into the districts where bankers submit to a committee of 
their own bankers, under a Government chairman, proposed loans—not naming 
who the man is who is seeking the money, or the company seeking it, but stating 
the kind of loan it is, asking for advice as to whether or not that is or is not a loan 
which would have an inflationary impact, and that is a voluntary arrangement. 

Mr. STevENs. Well, that illustrates the point that I am trying to understand, 
and that is, if the plan contemplates several proposals with respect to loans, con- 
fining it within the particular category, if pursuant to the program in various 
parts of the country, I don’t know just how it would work, but several such pro- 
posals are made, would it be necessary before undertaking to make such a proposal 
for the members of the group who would make the proposal to get further specific 
authority to go ahead and implement the basic plan? 

Mr. Morison. No: it wouldn’t be, for this reason only. This plan I am 
speaking of is purely voluntary, and any bank wanting to use it can do so. If 
they want to conform to it after having consulted with the committee that is 
set up, and they still decide that they are going to make the loan, then they have a 
perfect right to do it. 

Mr. Stevens. You would say that for that reason this is a special case, but 
normally you would say in carrying out the basie program that they should come 
back and get the approval for each specific type of action which requires joint 
conference amongst the competitors before pursuing the basic program. 

Mr. Morison. I honestly wish I could answer your question, but I cannot, I 
want to be cautious——*” 


In the practical administration of the statute the distinction between 
the program and acts pursuant to the program has been obliterated. 
This has been done by broadly requesting all participants in a volun- 
tary program “‘to act, and to refrain from acting, pursuant to and in 
accordance with the provisions of the program.’’*' In making this type 





40 Hearings, pr. 198-20 Mr. Morison subsequently agreed to submit a written statement clarifying his 
testimony on this point. That statement, in pertinent part, reads as follows: 

“During my testimony Mr. John Paul Stevens, associate counsel, inquired of me the extent to which, 
in our opinion, section 708 (b) of the Defense Production Act requires the Attorney General to approve 
specific acts which are nerformed pursuant to voluntary agreements and specific programs which have’ been 
previously approved (Hearings, pp. 198-200) As you can appreciate, a response to Mr. Stevens’ inquiry 
would require that this Department render a legal opinion to your committee, which we are not permitted 
bvlaw todo. However, Iam informed that Mr. Stevens has discussed this matter further with Mr. Samuel 
K. Abrams, of my staff, and I understand that Mr. Abrams has supplied facts concerning our operations 
under section 708 have satisfactorily clarified the matters which gave rise to Mr. Stevens’ questions.” 
(Hearings, p. 927.) 


4) Hearings, p. 900. 
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of broad request the delegate agencies have stated that the participants 
are immune from liability under the antitrust laws ‘“‘provided their 
actions are within the scope of the plan.” **. This procedure, however, 
raises certain difficulties which are evidenced by the petroleum agree- 
ment and the plan of action thereunder, which have already been 
discussed in this report, and which will be mentioned again in the 
subcommittee’s recommendations. 

Although a troublesome problem of interpretation has been handled 
administratively by eliminating the distinction made in the statute 
between the basic program and its implementation by specific acts, 
it would be preferable in the future to obviate such difficulties by 
more careful legislative draftsmanship. 


Ill. Inpustry Apvisory COMMITTEES 


The Defense Production Act directs the President and his delegate 
agencies to obtain the advice of persons substantially affected by regu- 
lations or orders issued under the act. Since the rendering of advice 
by private persons is not exempted from the antitrust laws, it is essen- 
tial for them to avoid violation of those laws. In the area of volun- 
tary agreements the antitrust problem is to determine when an exemp- 
tion should be sought. In the area of advisory committees, the prob- 
lem is to avoid any possible violations. 

The avoidance of antitrust violations is an acute and important 
problem inasmuch as industry advisory committees are, as past and 
present experience indicate, highly essential to a mobilization or 
wartime program. As this section of the report will show, some of the 
activities of the committees come perilously close to placing the mem- 
bers in a most difficult position vis-a-vis the antitrust lone: The 
subcommittee does not believe that such activities are essential to 
the functioning of the committees. 

Therefore, in order to provide guideposts for the future conduct of 
affected agencies this element of the inquiry was undertaken. It is 
the subcommittee’s earnest desire to see that the participants in 
industry advisory committee meetings are encouraged to assist the 
Government by being assured that the agency which asks their 
assistance will afford thoughtful consideration to rules and regulations 
governing their conduct and procedure. 

Statutory authority as well as statutory requirements for the estab- 
lishment of Industry Advisory Committees is found in section 701 
of the Defense Production Act. That section provides: 

*‘(a) It is the sense of the Congress that small-business enterprises be encour- 
aged to make the greatest possible contribution toward achieving the objectives 
of this Act. 

“(b) In order to carry out this policy— 

* * * * * * *x 

“(ji) such business advisory committees shall be appointed as shall be 
appropriate for purposes of consultation in the formulation of rules, regula- 
tions, or orders, or amendments thereto issued under authority of this Act, 
and in their formation there shall be fair representation for independent 
small, for medium, and for large business enterprises, for different geographi- 


cal areas, for trade association members and nonmembers, and for different 
sezments of the industry.” 





#2 Petroleum Administration for Defense, release No. 126, August 2, 1951, 
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The pr rincipal statutory perquisite of such committees is the require- 
ment that they be of a representative character as to size, location, 
affiliation, and industrial function. While defense agencies, to the 
extent that industry advisory committees as such have been used, 
have earnestly sought to establish committees which adhere to these 
qualifications, there are certain areas in which serious problems have 
been encountered. 

The Aluminum Producers Industry Advisory Committee of the 
National Production Authority may be taken as an example. Ata 
meeting of that Committee on May 10, 1951, Rex Greaves (Office of 
Industry Advisory Committees, NPA) | thought that the constituency 
of that committee presented no problem under the Defense Produc- 
tion Act inasmuch as the entire industry was comprised of the three 
primary producers (Aluminum Co. of America, Kaiser Aluminum & 
Chemical Corp., and Reynolds Metals Co.) whose representatives 
were in attendance. Mr. Greaves, however, disregarded the fact that 
the three companies represented were also important fabricators. 

The views of Mr. Greaves were also shared by Manly Fleischmann, 
Administrator of the National Production Authority, in answering the 
following questions posed by counsel: 

Mr. GoutpsteEtn. So that you do not feel that. this committee is not represen- 
tative 

Mr. FLEISCHMANN. Well, I know it was representative of the aluminum pro- 
ducers, which it was intended to represent. There is an Aluminum Products 
Committee which is representative of the fabricators. 

Mr. GotpstrEIn. Of course, section 701 (b) (ii) speaks of small business being 
permitted to make the greatest contribution possible, but if they were not repre- 
sented—are not fabricators segments of the aluminum industry 

Mr. FLEISCHMANN. We have to use the best judgment we can. Every industry 
advisory committee, in my judgment does | not have to include every segment of 
& vertically organized industry. 

The importance of this lack of representation for fabricators on 
the Aluminum Producers Advisory Committee, however, is indicated 
when what transpired at the meeting is taken into consideration. 
Thus, the minutes of that meeting record the following: 

The consensus of the Committee was that an independent fabricator should be 
defined as a manufacturer of mill products who supplies material for further 
fabrication. Representatives expressed the opinion that mill products should be 


listed in any proposed revision; they offered to supply to NPA separate lists of 
their customers whom each considers to be independent fabricators. 


The above excerpt indicates that matters vitally important to 
aluminum fabricators were being determined by NPA in consultation 
with the three primary producers alone who occupy the dual role of 
being not only the sole domestic suppliers of the small fabricators but 
their principal competitors as w ell Certainly, the requirements of 
the Defense Production Act of 1950 that industry advisory committees 
contain representatives of various segments of i industry were over- 
looked unless the advice of representatives of independent fabricators 
on this matter was also sought and given equal weight. This is a 
serious problem which presents itself not only in aluminum, but in 
steel and other hightly integrated industries as well. 

Harold Holman, Assistant Director, Lumber and Wood Products 
Division, National Production Authority, described to the subcom- 
mittee the problem of obtaining adequate small business representation 








4 Hearings, p. 731. 
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on business advisory committees even when the literal requirements 
of the act were conformed to. Said Holman: 

We have not been able to get, in some instances, the amount of representation 
from small business that I think we should get on some of these advisory commit- 
tees. We have a balanced advisory committee set-up, but when vou stop to think 
that as a small business consisting of more than 47,000 active, producing units, we 
have an advisory committee within the field of softwood of 18 members, and in 
hardwood of 13 members, you will see my point. * 

The presence of paid trade association executives as members of 
industry advisory committees is another area of representation which 
has been studied. Evidence was presented indicating that trade- 
association executives had in the past attended various meetings of 
industry advisory committees to defense agencies either as members 
or as participants. 

The April 1951 directory of the Munitions Board listed executives 
from the following associations as formal members of Munitions Board 
industry advisory committees: American Drug Manufacturers Asso- 
ciation, American Cotton Manufacturers Institute, American Petro- 
leum Institute, Association of American Railroads, American Society 
for Testing Materials, American Standards Association, Boston Wool 
Trade Association, Chlorine Institute, Conveyor Equipment Manu- 
facturers Association, Cotton Producers Association, Institute of 
Serap lron & Steel, Inc., National Association of Wool Manufacturers, 
National Cotton Council of America, National Federation of American 
Shipbuilding, National Wool Growers Association, Service Tools 
Institute, Shipbuilders Council of America, Steel Founders Society 
of America, Tanners Council of America, Underwear Institute, 
and Wyoming Wool Growers Association.* 

A. L. Viles of the Rubber Manufacturers Association and R. D. 
Young of the Rubber Trade Association were both present at a meeting 
on March 23, 1951, of the Munitions Board Advisory Committee on 
S:ockpiling of Rubber.*® At the Pulp, Paper, and Board Industry 
Council meeting of the National Production Authority on October 
4, 1950, present ex officio by invitation was Earl Tinker, secretary of 
the American Paper and Pulp Association. 

Trade association executives have at times been chairmen of 
industry advisory committees. Thus, chairman of the meeting of the 
Storage and Handling Industry Advisory Committee for the Munitions 
Board on December 13, 1950, was A. B. Drake of the American 
Warehouseman’s Association. Drake also chaired meetings of the 
planning subcommittee of that industry advisory committee on 
September 29 and November 20, 1950, and on March 16 and April 
24, 1951. Chairman of the meeting of the palletization of large 
caliber ammunition task group of the Storage and Handling Industry 
Advisory Committee of the Munitions Board on February 23, 1951, 
was R. C. Sollenberger, of the Conveyor Equipment Manufacturers 
Association.*” 

The statute requires that fair representation on industry advisory 
committees be given to companies which are members of trade asso- 
ciations, but it does not require representation for paid trade associa- 
tion executives. Witnesses appearing before the subcommittee felt 


44 Hearings, p. 696. 

45 Exhibit No. 26, p. 275 

46 Hearings, p. 272 

47 Exhibit No. 22, pp. 258-259. 
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that even though paid trade association executives were just as able 
and patriotic as business executives, it was generally preferable not 
to have them as members of industry advisory committees. Said 
Harold Holman, in recollecting his past experiences with full-time 
trade association personnel: 

Ever since my experience in the Second World War as Chief of the Lumber 
and Log Section of the WPB, I have felt that the industry advisory committee 
* %* * jis no place for a paid executive of any trade association.‘% 

Mr. Holman however, testified that he knew of no instances where 
trade association executives had acted improperly or sought to 
foster selfish interests.*’ 

Michael DiSalle, Director of the Office of Price Stabilization, 
expressed his preference for industry representatives instead of paid 
trade association executives as follows: 

* * * we feel that the advisory committee should be composed of actual 
working members of the industry * * * rather than getting a collection of 
paid trade association members as members of the industry advisory committee.” 


Manly Fleischmann, Administrator of the National Production 
Authority, was unequivocal in his opposition to the presence of full- 
time employees of trade associations at meetings of industry advisory 
committee meetings. He told the subcommittee: 

I strongly feel that it is not desirable for paid trade association executives to 
attend such meetings even as observers. Recognizing that such officials can be 
extremely valuable sources of information I feel that their presence at industry 
advisory committee meetings present difficulties clearly demonstrated under the 
War Production Board. 

On June 6, 1951, the Deputy Attorney General also expressed dis- 
approval of the participation of paid trade association executives in 
the activities of industry advisory committees as either members or 
observers in a letter dispatched to Senator Maybank, chairman of the 
Joint Committee on Defense Production. In an earlier letter written 
on October 19, 1950, to all defense agencies for the purpose of setting 
forth requirements ‘‘which should be met in order to minimize the 
possibility of violation of the antitrust laws,” the Deputy Attorney 
General did not mention this subject. In his letter of June 6, 1951, 
however, he summarized the position of the Department of Justice in 
this way: 

In our view, if trade association executives are permitted to take part in industry 
advisory committee activities, either as members or observers, they may be in a 


position to create an atmosphere in which the interests of spe cial groups, rather 
than those of public, would become paramount. 


In response to questioning by Congressman Willis, the head of the 
Antitrust Division of the Department of Justice discussed the reasons 
for his view that paid trade association personnel should not take part 
in advisory committee meetings as follows: 

Mr. Wiuuis. Well, Mr.! Morison, like Mr. Keating I cannot sink my teeth into 
this problem, but assuming equal qualifications of the employee of a trade associa- 
tion and the president of a corporation, what is the difference in philosophy and 
the desirability of the employment of a president of a corporation and the non- 


46 es p. 574. 
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employment of trade-association employees? I am honest about that, I would 
just like to have a distinction drawn for me. 

Mr. Morison. I know you are. Let me put it this way: I don’t think because 
® man has been a paid executive of a trade association that that should auto- 
matically and forever exclude him from that service. Far from it. You may find 
that men who have served as officers of trade associations, paid officers, also have 
had years of experience in the industry, and they do have the particular know- 
how that is useful and necessary to do good jobs in advising the Government in 
various defense programs that are afoot, but the vast majority of trade-association 
people are not of that class, sir, from my observation. 

Now, people coming in from industry, a man who comes from a corporation, 
if he has a loyalty in private life, that loyalty follows him into the Government 
service and that loyalty is to that company. But a trade-association man repre- 
sents an entire industry and probably if he is a human being he listens to the 
dominant element of that industry. Therefore, he has ties that may cloud his 
judgment, remembering that he in normal procedure, will go back to his former 
association, and he would certainly prefer to minimize anything in his Government 
career that would be considered by the dominant members of that industry as 
having been detrimental to them. 

So I just think when you are trying—TI keep coming back to the qualifications— 
if I had the choice between selecting a man who had a wide experience in a parti- 
cular industry, competing in that industry with others, and a trade-association 
executive, I would take the man from industry. I think that you would get a 
better buy that way for what we want to do and must do in our defense program.® 

* . * ~ * ¥ . 

Mr. Stevens. To tie this down, is it your opinion, Mr. Morison, that a paid 
executive of a trade association which is representative of an entire industry 
would be more apt to favor the dominant members of the industry than would a 
full-time employee of one of the dominant members of the industry? 

Mr. Morrison. I believe that has been established. 


Mr. Morison agreed with Congressman Keating, however, that the 
most important qualification was not the person’s membership in any 
particular group, but rather the character and integrity of the 
individual. 

Mr. Keatina. In the last analysis, whomever you select, the basic fundamental 
characteristic which he must possess is character and integrity to represent the 
people, rather than any particular segment of industry, labor, agriculture, or any 
other group. 

Mr. Morison. That is right. 


Mr. Small, Chairman of the Munitions Board, did not categorically 
oppose the presence of paid trade-association personnel at meetings 
of industry advisory committees, but preferred to limit their participa- 
tion to that of witnesses. In a colloquy between Small and counsel, 
this was indicated as follows: 


Mr. Stevens. First of all, with respect to the use of trade-association full-time 
employees in industry advisory committees, I noticed that at the last session you 
testified that you had participated in a large number of such advisory committee 
meetings. Is it your opinion that such persons are able to make a contribution 
to the work of industry committees? 

Mr. Smauu. Very frequently. They can and should be called upon to make a 
contribution. But I believe that they should be called as witnesses. 

Mr. Stevens. Rather than as members? 

Mr. Smatu. That is right. 

Mr. Stevens. * * * Has it been your experience that those persons more 
frequently than representatives of industry itself or other groups tend to act 
improperly in such meetings? 

fr. Smautu. No; I definitely had no such feeling at all. 1 had an instance the 

other day where a trade association man was in to see me, and he said, “Jack, I 

am going to go completely against the opinions of the industry when I tell you 
8 Hearings, p. 206. 


4 Id., p. 209. 
% Id., p. 206. 
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this. This is something that I think you should do, and the industry does not 
think so.” 


But he said, ‘‘That is my opinion.” 

You find that many times. 

I have never in my experience found any sinister actions by these association 
men. They are pretty good people, the same as the manufacturers are pretty 
good people and the workers are pretty good people. 

Mr. Stevens. And you have attended hundreds of such meetings? 

Mr. Smauu. Yes; hundreds of them.® 


The manner in which industry advisory committees operate, their 
functions, and their duties find no prescription in the act. Various 
regulations for the constituency and operations of such committees 
have been promulgated by the different defense departments. In 
addition, the Department of Justice has frequently called attention 
to certain minimum standards to which, from an antitrust point of 
view, it is highly desirable that such committees adhere. 

In a letter written on October 19, 1950, and sent to the heads of all 
agencies participating in the mobilization program, the Deputy At- 
torney General, Peyton Ford, suggested that certain standards should 
be met in organizing and operating industry advisory committees in 
order to keep the antitrust implications of their activities at a mini- 
mum. This letter reads as follows: 


My Dear ————: In several instances various Government departments have 
requested the views of the Department of Justice with respect to whether partici- 
pation by members of an industry in the activities of industry advisory commit- 
tees would be considered a violation of the antitrust laws. In view of the recent 
increase in the number of such requests, it is felt that a statement of the Depart- 
ment’s position in this regard might be helpful. 

As a general matter we are of the view that the decision as to the necessity for 
the formation of industry committees to advise a Government department, and 
the responsibility for their formation, rests with the specific department. How- 
ever, in organizing such committees, there are certain requirements which should 
be met in order to minimize the possibility of violation of the antitrust laws. 
Briefly stated these requirements are: 

(1) There must be statutory authority for the employment of such committees 
or there must be an administrative finding that it is necessary to utilize such com- 
mittees to perform certain statutory duties. 

(2) The agenda for such committees and their meetings must be initiated and 
formulated by the Government. 

(3) The meetings to be held must be at the call of and under the chairmanship 
of full-time Government officials. 

(4) Full and complete minutes of each meeting must be kept. 

(5) The functions of such committees must be purely advisory and any determi- 
nations of action to be taken must be made solely by Government representatives. 

So long as the activities of industry advisory committees are carried on within 
these limitations, we would not view the activities as constituting an independent 
violation of the antitrust laws. We wish to emphasize, however, and it should 
be made clear to participants in such activities, that the Department of Justice 
retains complete freedom to institute proceedings, either civil or criminal, or both, 
in the event that any particular plan or course of action is used to accomplish 
unlawful private ends. Further, this Department retains full freedom to institute 
civil actions to enjoin continuance of any acts or practices found not to be in the 
public interest and persisted in after notice to desist. 

Yours sincerely, 
Preyton Forp, Deputy Attorney General. 

The extent to which the guides set forth by the Deputy Attorney 
General for the conduct of industry advisory committees in October 
of 1950 were followed is reflected by another letter dated March 15, 
1951, and also sent to all agencies having responsibilities under the 
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Defense Production Act of 1950. In that letter the Assistant Attorney 
General in charge of the Antitrust Division, H. G. Morison, stated: 


My Dear Mr. Secretary: This Department is concerned by the many com- 
plaints it has received from business firms relative to the manner in which Gov- 
ernment departments and agencies have utilized and conducted business advisory 
committees since the enactment of the Defense Production Act of 1950. These 
complaints disclose that many business advisory committees, in their formation 
and in their operation, violate both the letter and spirit of the letter addressed 
to you on October 19, 1950, by Deputy Attorney General Ford. We believe that 
only by strict observance of these minimum requirements will it be possible for 
the Government to secure the continued cooperation and participation of private 
industry in this activity which is so essential to the success of the defense program. 

Our attention has been directed to the following improper practices in which 
such committees have engaged: 

(a) Committees have met without the benefit of a Government chairman; 

(b}) Government representatives have lacked proper qualifications; 

(c) Agenda have been prepared and meetings have been called by industry 
rather than by the department or agency concerned; 

(d) Subcommittees, panels, and other subgroups have not adhered to the 
requirements established for the full committees; 

(e) The requirements with reference to committee representation set forth in 
section 701 (b) (ii) of the Defense Production Act have not been met; and 

(f) Many of the committees, rather than being advisory, have in fact made 
decisions and exercised functions which properly should reside exclusively in 
Government officials. 

As we have indicated above, we consider that the requirements as to commit- 
tees are also applicable to subcommittees, panels, and other subgroups and, 
further, that committee membership should be limited to business enterprises 
actually engaged in the industry concerned. 

We urge that your Department promulgate regulations which conform to the 
basic requirements set forth in the Defense Production Act and in our letter of 
October 19, 1950, as well as in this communication. It is suggested that you 
confer with the Antitrust Division in the formulation of such regulations. This 
Division will also be pleased to discuss specific problems which may arise in the 
administration of vour business advisory committee program. 

Sincerely yours, 
H. G. Morison, 
Assistant Attorney General. 


Mr. Morison testified that at the time this letter was written 
none of the agencies to which it was addressed had issued regulations 
which conformed thoroughly to the criteria set forth in the letter of 
October 19, 1950. 

Again on June 14, 1951, the Attorney General himself commented 
on the activities of industry advisory committees. In a letter ad- 
dressed to Charles E. Wilson, Director of the Office of Defense Mobili- 
zation, the Attorney General observed that the objectionable features 
of industry advisory committees which had been previously noted in 
March had not been entirely eliminated and asked for a reevaluation 
of the procedures adhered to by various defense agencies in their 
conduct of such advisory bodies. He further indicated that: 

Business advisory committees, in our opinion, have the sole function of giving 
advice and making recommendations to the Government when requested to do 
so. Their decision should not be substituted for that of the Government and 
they should not serve as a vehicle for gathering information from the industry. 
An agency of the Government seeking factual information concerning a specific 
field or industry has available to it adequate procedures for gathering, compiling, 
and evaluating such data. To cloak a private individual or group thereof with 
the authority to request vital trade information from competitors or companies 
in related fields is repugnant to our system of competitive enterprise. Equally 
disturbing is the fact that such private groups may utilize their committee mem- 
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bership to require competitors to yield up information which is sought for private, 
and not for Government usage.8 


On September 13, 1951, almost a year after the Department of 
Justice in the letter of October 19, 1950, had first addressed its atten- 
tion to the problems of industry advisory committees, the Assistant 
Attorney General again wrote to the various defense agencies pointing 
out that at the hearings conducted by this subcommittee 
many practices were disclosed which fail to conform to the standards established 


by this Department in its letters of October 19, 1950, and March 15, 1951, and 
by the Defense Production Act of 1950, as amended. 





In addition, this letter contained the following pertinent statement: 


Government representatives at such meetings have at times indicated that 
committee members have immunity from prosecution under the antitrust laws. 
We consider it essential that committee members be informed that this Depart- 
ment retains complete freedom to institute proceedings, either civil, criminal, or 
both, in the event that any particular plan or course of action is used to accomplish 
unlawful private ends and, further, that we retain full freedom to institute civil 
actions to enjoin continuance of acts or practices found not to be in the public 
interest and persisted in after notice to desist. As you are aware, certain of the 
practices enumerated above may give rise to violations of the antitrust laws. 
It would be unfortunate if such violations of law are brought about in the course 
of committee activities which are under the sponsorship of the Government since 
legal action brought as a result of such improper committee activities, whether 
by the Government or by private concerns which may be injured, would prove 
detrimental to the successful utilization of industry advisory committees.” 


As indicated by the Assistant Attorney General, the subcommittee 
has uncovered considerable evidence which would indicate that the 
procedures outlined by the Department of Justice in October of 1950 
have not been adhered to by defense agencies in the utilization of 
industry advisory committees and that such committees have fre- 
quently gone far afield in their activities. Regulations adopted for 
the conduct of such committees have been inadequate or have been 
carelessly followed. Many other questionable practices in the opera- 
tions of such committees exist. 

While nominally called for the purpose of giving advice to officials 
of the Government, industry advisory committees have sometimes 
served as convenient vehicles for discussions by industry members of 
important competitive factors unrelated to the advisory function of a 
committee. Thus, at the Baby Carriage Manufacturers Industry 
Advisory Committee to NPA on April 16, 1951, the problem of im- 
ports of highly competitive baby carriages from England and Ger- 
many was discussed briefly. At a meeting of the Ceramic Colors 
Industry Advisory Committee to the NPA on May 8, 1951: 

Industry representatives reported that their exports have decreased mate- 

rially. * * * Industry representatives also pointed out that imported 
ceramic colors are becoming increasingly available in this country. This problem 
was discussed informally. * * * 
Competition from imported equipment was a subject discussed during 
the April 24, 1951, meeting of the Packaging Machinery Manufac- 
turers Industry Advisory Committee, to NPA, while at NPA’s Brass 
Mill Industry Advisory Committee meeting on April 12 and 13, 1951, 
the question of involuntary liquidation privileges for taxation pur- 
poses was considered by industry members. 
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At a meeting of the Steel Forms and Reports Industry Advisory 
Committee to NPA on March | 28, 1951: 


It was suggested that the American Iron and Steel Institute definition be 
changed also to conform with the revised NPA definition * * ¥*, 


At the Pulp, Paper, and Paper Board Industry Advisory Committee 
mecting on May 2, 1951, industry members questioned Gabriel 
Ticoulat, a WOC from the Crown Zellerbach Corp. then employed 
by NPA as Director of the Pulp, Paper, and Paper Board Division, 
as to what the impact of the International Materials Conference would 
be on the pulp and pulpwood situation. Mr. Ticoulat said— 

that, although it was not relevant to this particular meeting, the decisions of the 
conference would have a far-reaching effect on the pulp, paper, and paperboard 
industry. * * * He outlined for the committee the basic structure of the 
conference committee, named the Government agencies involved, and spoke 


briefly on the possible effect of the contemplated overseas pulp price ceiling on 
the future meetings of the group. 


At this same meeting, Mr. Ticoulat had previously told the industry 
members present— 
that the Canadians have promised that no further increases in pulp prices will 


be made without consultation, and have given reasonable assurances of producing 
the same amount of pulp for the United States market. 


At a meeting of the Commercial Printing and Lithographing Indus- 
try Advisory Committee to NPA on April 30, 1951, the Committee 
members were strongly opposed to expansion of Government printing 
facilities. The task group for warehousing and storage for the Defense 
Transport Administration, at a meeting on May 25, 1951, recom- 
mended the continuation of a policy of not granting defense loans 
except under exceptional circumstances to members of the warehous- 
ing industry. 

“At a meeting of the Munitions Board Advisory Subcommittee on 
the Stockpiling of Rubber held on March 23, 1951: 

It was suggested that if a higher price were paid, a larger percentage of the 
total natural rubber supply might be obtained from the stockpile. This opinion 
was not unarlimously agreed to. Some members felt that since the other coun- 
tries will continue to obtain a certain amount of rubber by purchase or barter 
very little increase in the quantity obtainable could be expected even at a higher 
price. 

And when the Pulp, Paper and Board Industry Advisory Committee 
met on February 16, 1951: ‘ 

The importance of waste paper as a raw material was stressed, but at the same 
time Committee members pointed out the danger of an “unrestrained” Nation- 
wide campaign to salvage waste paper which could conceivably result in excess 
supplies and create a most difficult repercussion. The ESA representative pointed 


out that they had recently held meetings with the Waste Paper Industry groups 
to review the price struc ture. 


Mr. Walter R. Mouton of the Office of Industry Advisory Com- 
mittees, Office of Price Stabilization, indicated the proper behavior 
of Industry Advisory Committees, when, at a meeting of the Toy 
Manufacturers Industry Advisory Committee on May 7, 1951, he 
stated that its function was “to be of an advisory nature only ‘and 
that the activities shall be confined to the providing of information, 
advice, and recommendations.” “The members,’”’ Mr. Mouton con- 
tinued, ‘“‘have no authority to make decisions or exercise any authority 
residing in Government representatives, or to act independently in 
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any manner whatsoever.” Unfortunately, however, this advice has 
not always been followed. 

Thus, at a meeting of the Domestic Woodpulp Producers Industry 
Advisory Committee to OPS on April 2, 1951: 

The Committee discussed the standard grades listed and defined in MPR 

114 but left final decision on the inclusion of some grades, such as unbleached 
soda, which are seldom, if ever marketed to a future meeting. 
At a meeting of its Parrafin Cartons, Pails, and Food Cartons Industry 
Advisory Committee on May 24, 1951, OPS requested that the indus- 
try select a common base period quarter “preferably during the year 
as stipulated in CPR 22. The Committee generally agreed that this 
was fair but were not prepared to pick the quarter at that meeting.” 
At a meeting of the Aluminum Producers Advisory Committee on 
May 10, 1951: 

The following definitions were adopted after discussion: ‘Pig’ is aluminum of 
variable composition as produced in the electric-reduction furnaces; ‘‘ingot’’ 
is aluminum as cast to specific composition for remelting. 

While William R. Thomas of the Office of Advisory Committees of 
OPS told a meeting of the Glassine and Greaseproof Paper Industry 
Advisory Committee on May 8, 1951, that: “Members may advise, 
supply information, and make recommendations, but the final drafting 
of regulations is the responsibility of the Office of Price Stabilization,” 
the minutes of the meeting of the Lake States Pulpwood Industry 
Advisory Committee to OPS on April 17 and 18, 1951, consisted 
entirely of a draft regulation for price ceilings recommended by the 
Committee. 

Minutes of industry advisory committees frequently state that 
“agreement”? has been reached as to the content of Government 
regulations. In many instances such statements no doubt merely 
indicate that the committee members agreed on what their recom- 
mendation should be. In some of the following instances, however, 
it would appear that the Government has utilized industry advisory 
committees not to obtain advice of industry but rather to obtain 
industry’s consent by vote or otherwise to the provisions of Govern- 
ment regulations. The minutes of the Pure Tungsten Swaged, 
Drawn, and Rolled Products Advisory Committee to OPS which met 
on May 17, 1951, for example stated that: “The purpose of the 
meeting is to arrive at a basis for pricing that is satisfactory to the 
industry and at the same time in conformance with the Stabilization 
Act.”’ This objective was apparently accomplished at the meeting, 
for the minutes conclude: 

Since the important parts of the regulation have been agreed upon, minor 
adjustments will be discussed by telephone, if necessary, after the forms have been 
received, the Chairman said. 

The minutes of the meeting of the Waxed Paper Industry Advisory 
Committee to OPS on May 8, 1951, disclosed the following results 
regarding a proposed draft of a pricing order. 

It was agreed in (6) to remove the reference to specific width. 

It was agreed in (36) to remove the reference to weight. 

Under appendix A (a) (1) (i) it was agreed to change ‘30 through 180 rolls” 
to “15 through 180 rolls.” Under ‘Basis weight,” white opaque is changed from 
“24-37” to ‘'25-38%.” * Under (a) (2) (a) (ii) sheeting should be changed from 


“$2.50 to $2-25.” * 
It was agreed in appendix B to have five colors. 
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It was agreed in appendix C that two colors, five colors, and six colors should 
be added with respective preparatory press charges. 

It was agreed in appendixes D and E to add five colors and six colors with 
respective preparatory press charges. 

It was agreed in appendix F to add two colors with a preparatory press charge. 

It was agreed in appendix H to change the basis weight for raw stock to 30 to 32 
pounds and waxed to 44 to 46 pounds. 

During the meeting of the Wool Stock Industry Advisory Commit- 
tee to OPS on May 9, 1951, ““Members representing different seg- 
ments of the industry then read the proposed lists of prices that had 
been agreed upon by the Committee.” At a meeting of the Canned 
Pickle Industry Advisory Committee to OPS on June 5, 1951, “Upon 
clarification by the Chairman and a consideration of choice between a 
percent and dollar- and- cents increase there was uniform show of hands 
approving the percent factor.’’ The meeting of the Plain and Printed 
Converted Tissue Specialties Industry Advisory Committee to OPS 
closed E 
on a vote to omit the industry from any suggested alliance or affiliation with the 
graphic arts industry, and only if proper wording conveved this sense would the 
industry willingly agree to be included in a printed and printing paper regulation. 

The minutes of industry advisory committee meetings also indicate 
that agreement is sometimes reached outside of ‘the official meetings. 
Thus Alger Pike, OPS presiding officer at a meeting of the Fresh and 
Frozen Fish Industry Advisory Committee on April 16 and 17, 1951, 
posed the following questions: ‘‘What would be the best way to dis- 
cuss this? Can you settle it among yourselves and then come in in the 
morning with the results?”?’ When asked by counsel whether he felt 
that this remark was in line with the policy of having a Government 
official in charge of the meeting, Mr. DiSalle responded as follows: 

Mr. GoupstTEIn. I read that quotation, sir, with reference to the idea that con- 
sultation in industry advisory committees would normally be carried on, I believe, 
following the advice of the Department of Justice, in the presence of a Govern- 
ment chairman, and I wonder if that suggestion by Mr. Pike would be in line 
with such a policy? 

Mr. DiSatue. No; I would not think so. I would say, however, that Mr. Pike 

was aptly named to be handling that particular committee, but I don’t think his 
statement is particularly apt. 
At the same meeting, Mr. Rutherford of the San Juan Fishing & 
Packing Co. had previously offered his solution for difficulties pre- 
sented at the meeting. ‘I think we should fight this out later with 
members of the industry,” said Rutherford. ‘“‘We don’t object to a 
salmon regulation.” 

At the meeting of the OPS Wool Stock Industry Advisory Com- 
mittee meeting on May 9, 1951, “It was announced by the members 
of the Committee that a 2-hour intermission would be devoted to 
preparing a consolidated list of proposed prices. OPS representatives 
agreed.’’ It was also indicated at this same Committee meeting that 
“Prior to this meeting, Committee members had tried to work out a 
plan which would maintain an orderly mark-up among the various 
people involved.” 

There was no need to discuss the agenda for the Contract Motor 
Carriers Industry Advisory Committees to OPS scheduled for March 
29, 1951, because— 

The Chairman stated the prepared agenda, which had been submitted in ad- 
vance, had been quite fully discussed at a previous informal meeting of the group 
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which was held in Chicago, Ill., March 5, 1951, attended by all except one of the 
members of the formal Committee. Committee members agreed that there was 
no need to repeat in detail what had taken place at the informal meeting. 

When the OPS sought advice at a meeting of the Cocoa and Choco- 
late Manufacturers Industry Advisory Committee on March 16, 1951, 
on a proposed pricing regulation, ‘““Members of the Committee dec ided 
to take the * * * “proposal under advisement and report an 
approval or disapproval to Mr. Gordon Peyton, secretary to the 
Association of Cocoa and Chocolate Manufacturers.” 

The duty of obtaining and computing statistical data has at times 
been turned over by Government agencies to industry advisory 
committees or subcommittees. The practice in many meetings has 
not conformed to the recommendations of Mr. Diskin of the Office of 
Price Stabilization, who told a meeting of the Folding Paper Box 
Industry Advisory Committee on May 11, 1951— 
that OPS cannot authorize the committee or subcommittee to collect basic 
data, or choose the companies from which data will be obtained by the sampling 
method. However, the subcommittee may help develop the questionnaire and 
advise on representative companies. 

At a meeting of the Industrial Diamonds Industry Advisory Com- 
mittee of the NPA on April 10, 1951, however, the procedure recom- 
mended by Mr. Diskin appears to have operated in reverse. At that 
meeting — 

On recommendation of the committee, a task group was appointed to study 
the situation. It will prepare a questionnaire with the help of NPA, and will 
take into consideration suggestion from other members of the committee. This 
questionnaire will be mailed to all members of the trade. Inventory and require- 
ments information thus gained will be presented to the full committee at its 
next meeting. 

Similarly, at a meeting of the DDT Industry Advisory Committee - 
to NPA on March 29, 1951, Mr. Markwood (NP A presiding officer) 
stated that he would request Mr. L. S. Hitchner, executive secretary 
of the National Agricultural Chemicals Association, to send letters 
to the producers asking for certain information in the name of the 
NPA. And at a meeting of the Wool Waste Material Dealers 
Industry Advisory Committee to OPS on May 3, 1951: 


It was agreed between Mr. Creaser (OPS presiding officer) and Mr. Oneil 


‘(Oneil Bros., Ine., Philadelphia, Pa.), that Mr. Oneil would take care of drafting 


up @ questionnaire to be sent to all the mills handling carpet waste requesting 
justification of base period prices. 

In his letters to all defense agencies on October 19, 1950, the Deputy 
Attorney General stated that industry advisory committee meetings 
“must be at the call of and under the chairmanship of full-time Govern- 
ment officials.”” H. Graham Morison, the Assistant Attorney General 
in charge of the Antitrust Division, interpreted this language as pro- 
hibiting a without compensation official from acting as chairman of 
an industry advisory committee meeting, even though he is serving 
the Government on a full-time basis as director of a division of an 
agency." The subcommittee feels that the position taken by Mr. 
Morison is unreasonable: if the Government can entrust a ‘“‘w. 0. ¢.” 
with the responsibilities of a division head, certainly he can be au- 
thorized to preside at an industry advisory committee meeting. 
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Nevertheless, the general admonition that Government officials 
should chair advisory meetings expresses sound policy. Unfortu- 
nately, however, it has not always been followed. Thus, it was not 
until May 31, 1951, that Munitions Board industry advisory com- 
mittees were completely chaired by Government officials. Between 
September 8, 1950, and June 1, 1951, only 15 out of 59 meetings of 
Munitions Board industry advisory committees had the benefit of 
Government chairmen.” 

Minutes of meetings of industry advisory committees during the 
subcommittee’s investigation were in a state of deshabille, with some 
still to be transcribed from stenographers’ notes, some unavailable, 
and some still being searched for in the files of defense agencies. 
Minutes varied in length from 11 lines to 53 pages; most of them 
consisted of brief summaries of what had transpired at meetings. 
Industry members were permitted to add or delete from the substance 
of the minutes and minutes were often obscure or ambiguous in 
revealing what had actually occurred. In the National Production 
Authority, it was required that minutes be edited by the Government 
presiding officer and approved by the division counsel for its legal 
aspects. In minutes of other agencies, deletions of substance had at 
times occurred. Records of task groups or subcommittee meetings, 
if they were kept at all, were frequently not able to rise to the dignity 
of minutes. For some ‘meetings, only single copies of minutes existed 
thus necessitating trips by the subcommittee staff to defense agency 
files In other instances, minutes had been taken but were refused 
the subcommittee because industry members were not aware that 
official notes of meetings were being transcribed. In the rush of 
getting under way, minutes were at times written by industry members 
themselves and later submitted to Government agencies. 

In addition to industry advisory committees, the various defense 
agencies utilized a variety of subcommittees, task groups, committees, 
conferences, segments, ‘“‘general task groups,” “special task groups,”’ 
“industry program committees,’ and other miscellaneous organiza- 
tions of industry representatives, for which there was no statutory 
authority. 

In some agencies the use of such subgroups was preferred to 
industry advisory committees which had to meet the stringent 
requirements set forth by Congress in the Defense Production Act. 
The policy of the Defense Transport Administration, for example, 
was to use task groups which had been organized to assist the NSRB 
“wherever practicable in preference to the establishment of new 
advisory bodies,” although it was recognized that those “‘task groups 
are not necessarily constituted as to qualify as ‘business advisory 
committees’ * * *.”®% Question as to the status of this policy 


was raised by the following colloquy between Mr. Knudson and 
counsel: 


Mr. GotpsTEIN. Now, is it fair to say that you agree with your own document 
that the task groups are not necessarily constituted as business advisory com- 
mittees? 

Mr. Knupson. Yes; I think that is right. 

Mr. GoupstEern. And along that line, it has been your policy then not to use 
the task groups for the uses as set forth for business advisory committees? 





6 Exhibit No. 22, pp. 258-259. 


® Defense Transport Administration, Policy Concerning Use of Advisory Bodies, January 20, 1951, 
pp. 1-2, Exhibit No. 91-C, p. 856. 
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Mr. Knupson. We haven’t vet used them at all, except in this one meeting 
where three of them appeared in a conference with our warehouse chief, heard 
some information from him—I will come to that a little later. Our proposals, 
though, are along the lines that you have indicated and that our own regulations 
indicate. 

Mr. Gouipstein. Referring then to the section of the paragraph that I read, it 
then is your policy to use the task groups in preference to the establishment of 
any advisory committees, advisory committees as defined by the 

Mr. Knupson. As of the time those regulations were written, that was so. We 
had the task-group people cleared for security, they were readily available, and 
we thought if we have to use them, we will do so. Now I would be less than 
candid if I didn’t say to you that I have a qualm or two about using them in any 
respect as a business advisory committee. 

Mr. Go.tpsrein. But as of the time you wrote to our chairman, Mr. Celler, it 
was your view that these groups would be used in the stead of advisory committees? 

Mr. Knupson. Well, yes; under the limitations that I have stated and that 
our regulations state.®4 





Members of task groups or subcommittees have been selected by 
industry advisory committees with no indication that such task 
groups met the representative qualifications of industry advisory 
committees themselves. Thus, at a meeting of the Special Paper- 
board Industry Advisory Committee to OPS on May 9, 1951, the 
following subcommittees were recommended for appointment: 


1. Food container and closure board: 2. Cardboard—Continued 
Cowie S. R. Sutphin * 
Flam Walter A. Lowe * 
Foster 3. Special industrial paperboard: 
A. C. Black * Mitchell 

2. Cardboard: Nicholson 
Malcolm Lowe Cowie 
Sheehan A. C. Black * 


* Not I. A. C. members, 


At a meeting of the Can Manufacturers Industry Advisory Com- 
mittee to NPA on March 27, 1951: 

Mr. Lewis (NPA presiding officer) asked the committee to suggest the names 
of five members to compose a task group which would meet with a task group of 
the Tin Plate Industry Advisory Committee to consider problems in increasing 
tin-plate production, in standardization, and in spreading available tin over a 
greater number of items by resorting to black plate ends, as well as any other 
possible conservation measures. 

The Silver-Plated Flatware and Hollow Ware Industry Advisory 
Committee to NPA recommended at a meeting on April 5, 1951— 
that a single task group be named to be responsible for reporting on conservation 


within the industry and also on material requirements, and the names of Messrs, 
Joseph L. Friedman, Miles Robertson, and Ralph Bertini were proposed. 


There appear to be practically no procedural qualifications for task 
groups or subgroups. Chairman of the NPA condensing unit task 
group of the ‘commercial refrigeration and air-conditioning industry 
was Tom Pendergast, director of sales, Universal Cooler Division, 
Tecumseh Products Co. Chairman of the NPA Plumbing Brass 
Goods Industry Advisory Committee was F. J. Wright, sales man- 
ager, Speakman Co., Wilmington, Del. Chairman of the NPA task 
group on water coolers was H. F. Hildreth, of the Westinghouse Elec- 
tric Corp. Chairman of the Munitions Board Basic Tools Subcom- 
mittee was Mr. Crawford of the General Motors Corp. 
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Meetings of task groups have been held in many places which were 
not under the control of the Government. The meeting of the NPA 
condensing unit task group referred to above “convened at 10:30 a. m., 
April 13, 1951, in the Universal Cooler Offices, Marion, Ohio.’”” The 
NPA task group on water coolers met in the Potomac Room of the 
Hotel Statler on April 11, 1951. The NPA plumbing brass goods 
task group held its February 28, 1951, meeting in room 731 of the 
Dupont Circle Building, Washington, D. C., the office of Robert K. 
Hanson, a representative of several trade associations. ‘The Basic 
Tools Subcommittee of the Munitions Board met on April 13, 1951, in 
room 1320, 201 North Wells Street, Chicago, the offices of the Internal 
Combustion Engines Institute. 

Neither the letter from the Deputy Attorney General of October 19, 
1950, nor the letter of March 15, 1951, from the Assistant Attorney 
General, dealing with the requirements for meetings of industry ad- 
visory committees made any mention of the places where such meet- 
ings could properly be held. Nevertheless, for the reasons indicated 
in the following colloquy between the chairman of the subcommittee, 
John D. Small, Chairman of the Munitions Board, and counsel, the 
subcommittee feels that the practice of holding such meetings in 
places not under the control of the Government is unwise. 

Mr. Srevens. Mr. Small, might I ask you if you see anything wrong about a 


committee meeting in a trade association place, or in any other place, as long as 
the rules are adhered to? 

The CHarrMAN. Yes; I do. I say I do not think they should meet in a trade 
association meeting. The danger is too palpable when they meet in a trade 
association room. 

Mr. Srevens. I would like to have the witness answer that. Do you think it 
makes any difference where they meet as long as they comply with the rules 
which have been established by your legal staff and the Attorney General? 

Mr. Smatu. I think as a matter of discretion, because of the inferences that 


are drawn, that we ought to be as pure as Caesar’s wife and not meet in their 
association room. 


Mr. Stevens. Do you think it is proper to draw an inference of illegality from 
the place of meeting? 


Mr. Smauu. I think the inference is drawn. I think it is incorrectly drawn, 
but I think it is drawn in many instances. 
Mr. Stevens. You think it is improper to draw that kind of inference? 


Mr. SmMauu. Yes; but I think the inference is drawn. Therefore we should 
not do it.® 


The functions of task groups and subcommittees have not been 
entirely confined to merely advisory activities. The NPA task group 
on condensing units of the commercial refrigeration and air-con- 
ditioning industry authored a proposed conservation order for con- 
densing units similar to War Production Board Order L—-126, schedule 
II, as amended June 17, 1943. The job of the NPA task group on 
water coolers was to write a proposed conservation order for the 
industry. The Fine and Wrapping Paper Merchants Combined 
Subcommittees of the OPS recommended an outline of a price regula- 
tion for wholesale paper distributors at a meeting on June 6, 1951. 
Task groups for the Munitions Board on standardization projects 
are charged with the following onerous duties: 

(a) Coordination with interested activities. 

(6b) Liaison with standardization work on related equipment. 


(c) Incorporation of latest technological improvements in standardized equip- 
ment, where practicable. 


— 
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(d) Selection of items that will assure adequate supply at all times. 

(e) Collaboration with industry in formulating a standardization plan. 

(f) Preparation of a detailed plan covering types of items to be used, data to be 
incorporated in the standard, and the form of implementation required. 


Mr. Morison, Assistant Attorney General in charge of the Antitrust 
’ - > 

Division, informed the subcommittee that he believed that all advisory 
groups utilized by defense agencies must meet the requirements of the 
Defense Production Act and should abide by the suggestions for their 
conduct contained in the October 19, 1950, letter of the Deputy At- 
torney General." Objections of the Department of Justice to task 
groups and other types of subcommittees have been communicated 
to defense agencies, for, on March 28, 1951, at a meeting of the NPA 
Automotive Replacement Parts Manufacturers Industry Advisory 
Committee, Mr. Peters of the Office of Industry Advisory Committees, 
told the committee that the task group method had been open to ques- 
tion by the Department of Justice recently. A member of the 
Commercial and Industrial Refrigeration and Air Conditioning 
Manufacturers Industry Advisory Committee to NPA, at a meeting 
on February 16, 1951, also questioned the legality of appointing 
task groups. 

A novel way of meeting objections to the legality of task groups was 
pointed out at the meeting of the Air Conditioning Industry Advisory 
Committee, referred to above, by Alan Pearce, Coordinator of Conser- 
vation, NPA. According to the minutes: 

Mr. Alan H. Pearce, Coordinator for Conservation, NPA, entered the discussion 
and gave an example of what had happened in connection with another industry 
group—National! Electrical Manufacturers’ Association—in a comparable situa- 
tion. He stated that all doubt as to the question of being within its rights was 
eliminated if recommendations of the individuals or task groups were sent direct 
to the association—in this case, National Electrical Manufacturers’ Association 
which, in turn, forwarded them to the industry advisory committee. Mr. Pearce 
stated that NPA asked the members to come in from industry to get a cross 
section of opinion. Where there are so many different segments in an industry 
represented he wondered if it would be possible to obtain such an opinion. He 
stated that this is the manner in which other committees have been operating. 
There was a group on furnaces who met yesterday who came up with recom- 
mendations on standardization, substitutions, simplification, etce., and that is 
what NPA expects a task committee to do. Mr. Beck then asked Mr. Pearce 
to repeat the information just imparted. He said, “NEMA meet on any request; 
they not only send information to their members but to the entire industry. 
They recommend that if one of the members prepares his own reply, including 
his recommendation, and submits it back through NEMA’s legal counsel, NEMA 
will send it on without any comment to NPA or the IAC.” 


A so-called industry committee is authorized by section H of the 
Policy Concerning the Use of Advisory Bodies issued by the 
Defense Transport Administration.” The complete administrative 
regulation pertaining to industry committees is set forth below: 


H. INDUSTRY COMMITTEES 


Such committees are committees of industry, and not committees of the 
Defense Transport Administration. 

Typical of these are ‘‘war program,” ‘‘defense program,”’ or ‘“‘national defense”’ 
transportation, storage, or port committees formed by these industries of their 
own volition, or in response to the general urging of the Administrator that each 
industry should form its own committee in its own interest. 
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The chairmen, secretaries, or special delegates of such committees will be 
“heard” by DTA on behalf of their respective industries on such occasions as the 
Administrator may deem appropriate. 

The principal value of such committees lies in their serving as a means of: 

1. Bringing special problems to the attention of DTA; 

2. Bringing to the attention of their constituent industries such rules, regula- 
tions, orders, procedures, ete., of Government as may be prescribed; 

3. Serving as focal points and ‘‘nerve centers’’ for such programs of voluntary 
cooperation on the part of their respective industries as may be indicated, or 
called for in statements of policy issued by DTA. 

Such industry committees shall be considered as industry’s own committees, 
and not as advisory bodies of DTA. 

Although NPA has, in its administrative orders, made no provision 
for industry committees, the minutes of the NPA task group on water 
coolers, meeting on April 11, 1951, in the Potomac Room of the Hotel 
Statler, note the following: 

The presiding officer stated that the purpose of the meeting was to consider the 
proposed revision of WPB Limitation Order L—-126 for recommendation to NPA 
in the light of changes suggested at the general meeting of the water cooler industry 
on April 10. 

Wher queried about the April 10 meeting, Mr. Fleischmann 
Administrator of the National Production Authority, wrcte to the 
chairman that: 

The Office of Industry Advisory Committees informs me that there was no 
meeting of the Committee or any of its subordinate groups on that date but there 
was a meeting of the water cooler manufacturers at the Hotel Statler. 

Mr. Fleischmann enclosed a copy of the minutes of that meeting 
which are entitled: ““Minutes, Meeting of Water Cooler Manufac- 
turers, Hotel Statler, Washington, D. C., April 10, 1951.” In pen, 
at the side, is written “General meeting, nonofficial.’”’ © 

These minutes describe the operations of this ‘‘industry committee.” 
Chairman of the “industry committee” was H. F. Hildreth of the 
Westinghouse Electric Corp. Sundry members of the water cooler 
industry were also present as were W. V. Brumbaugh, executive 
secretary, Refrigeration Equipment Manufacturers Association, F. A. 
Ballard, legal counsel for the Refrigeration Equipment Manufacturers 
Association, and H. H. Fouts, acting secretary of the meeting, who 
was from the Refrigeration Equipment Manufacturers Association. 
Also present were A. Gordon Wooton and Sterling Smith, representing 
the NPA. The former, before the meeting adjourned, thanked the 
chairman and the industry for their contributions “on behalf of 
NPA.” 

According to the minutes of the meeting, “the matter of the proposed 
conservation order was then taken up.” Some discussion arose Over 
the terminology of the words “processes” and ‘self-contained,’ but 
the industry committee “decided that these details should be left to 
the legal staff of NPA which would write the order if the reeommenda- 
tions were |adopted.”” Mr. Smith, consultant to NPA, assured the 

“industry committee” that ‘if NPA decided that the order as sub- 
mitted should be changed, it must consult with the task group which 
prepared the proposed order.” A letter addressed by Mr. Morrison 
(Sunroc Refrigeration Co.) to NPA officials had been turned over to 
the chairman of the task group and of the “industry committee,” Mr. 
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Hildreth, of Westinghouse, and the latter proceeded to read its con- 
tents at the meeting until Mr. Morrison objected. The chairman was 
requested to rewrite the order as amended at this meeting of the 
“industry committee” so that it could then be presented to the NPA 
task group which was scheduled to meet on the following day. 


Industry Advisory Committee on Military Contractor Relationship 


Within the Munitions Board there was created on April 2, 1949, 
another type of committee, a super industry advisory committee 
known as the Industry Advisory Committee on Military Contractor 
Relationship. This was a functional committee formed “for the 
purpose of advising the Munitions Board on specific problems and 
difficulties which arose from time to time between the suppliers of 
the Department of Defense and the military departments.” ” In 
contradistinction from other advisory committees which are con- 
stituted wholly from one industry group, the Military Contractor 
Relationship Committee ‘was not selected to represent any particular 
segment of the business world, but was chosen particularly and 
carefully to represent industry generally.” ” Thus it was strictly a 
“horizontal” committee having the extremely broad charter of 
advising on the legion of problems arising between all industry 
suppliers and the Government. It was Mr. Small’s “understanding 
that none of the companies represented on the committee was in 
competition with another.” 7 

This subcommittee became interested in the activities of the 
Military Contractor Relationship Committee generally during its 
study of industry advisory committees and more specifically when 
it learned of the retention by members of that committee of counsel, 
J. Anthony Panuch, Esq., at a reported yearly retainer amounting 
to $78,000. Subsequently, however, the more modest sum of $33,750 
was revealed by Mr. Panuch to be his actual remuneration. This 
retainer, coupled with the fact that the committee was an “advisory 
committee” which presumably was to operate under regulations 
designed to protect the Government’s interest as well as the activities 
of patriotic men from industry whose advice was sought by the 
Government, appeared to be a new innovation worthy of subcommittee 
scrutiny. In this regard numerous questions were addressed to Mr. 
Small and members of his staff to ascertain the exact function of the 
Industry Advisory Committee on Military Contractor Relationship 
and the circumstances surrounding the retainer of Mr. Panuch by 
members of the committee. 

The Committee on Military Contractor Relationship, according to 
J. Thomas Schneider of the Munitions Board staff, was “expected to 
represent American industry as a whole and, if you please, the Nation 
on broad policy matters that have an effect on a major portion of the 
total business community.” Despite this laudable objective, the 
committee fell far short of being representative in its constituency. 
The order which established the committee confined its membership 
to persons who had been closely asseciated with procurement either 
as Government officials or as representatives of business. Six of the 
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companies which had executives on the committee were among the 
top 100 prime contract beneficiaries during World War II while five 
of the corporations represented were currently among the top 100 
recipients of Government defense contracts. Only one small business 
was represented on the committee which was comprised for the most 
part, of representatives of some of the largest manufacturing concerns 
in the Nation.” 

The scope of the subject matter to be considered by the Committee 
on Military Contractor Relationship was broad. Proposed topics for 
consideration by the committee included price ceilings for Govern- 
ment proc urement, pricing and repricing of individual contracts, 
company pric ing, incentive-type contracts, cost-type contracts, mis- 
cellaneous pricing problems, and profit recovery measures, including 
renegotiation and fixed percentage limitations as well as profits 
taxation.” 

Mr. Small testified, with collaboration from his aides, that ‘This 
particular committee is now inactive, has been for many months, 
and the office that it worked for is no longer in existence.” Having 
seriously discussed abandoning the committee after the advent of 
Korea, Mr. Kidston, administrative assistant to the Munitions Board 
testified that no formal notification of such abandonment had been 
sent to the committee members in spite of “something pertaining to 
that’? which was drafted “and we still have in our office.” ” 

Fortunately or unfortunately the members of the Military Con- 
tractor Relationship Committee were neither psychic nor telepathic 
for they continued to work on what they considered to be their 
function and in fact had conferences with high ranking members of 
the Munitions Board without once hearing of their “abandonment.” 
The cavalier manner assumed by lesser functionaries on the staff 
of the Munitions Board should not be condoned if advisers, consult- 
ants and ywithout-compensation personnel are to be encouraged to 
contribute to the defense effort. 

Furthermore, it is evident that the policy-making heads of the 
Board were equally uninformed as to the nature and status of that 
committee’s activities. For, although several conferences were held 
between Mr. Panuch and Mr. H. K. Clark, executive Vice Chairman 
of the Munitions Board, Mr. Small, Chairman of the Board, con- 
sidered the committee in all respects “inactive.’”’ ™ 

Neither the members of the Industry Advisory Committee on 
Military Contractor Relationship nor Mr. Panuch considered the 
assigned task of the committee to be completed. Although admit- 
tedly some phases of its activities may have been overtaken by subse- 
quent legislation, as in the enactment of the Renegotiation Act of 
1951, mentioned by Chairman Small of the Munitions Board, there 
was obviously much more to be done in carrying out the charter of 
the committee than was generally conceded. “Tn fact, when the 
Committee on Military Contractor Relationship presented its final 
report to the Munitions Board on August 31, 1951, it contained, as its 
title indicates, a ‘Review of Major Problems in Military Procurement 
and Recommendations.” 
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The Industry Advisory Committee on Military Contractor Rela- 
tionship filed its final report with the Munitions Board despite a 
summary notice of dismissal dispatched by the Munitions Board to its 
members only a short time before it had completed its work. On 
June 21, 1951, members of the committee each received a letter from 
Mr. Small to the effect that “recent reorganization * * * pro- 
vides a new staff organization for handling military-contrator relation- 
ships * * *” and further that “I therefore feel that I cannot 
logically ask you to contribute your valuable time as a member of 
this committee * * *.’’”® This peremptory action on the part-of 
the Munitions Board does not seem consonant with the general 
principles of cooperation necessary if the full benefit of industry 
advisory committees is to be obtained by the Government. 

In addition to its review of the “horizontal” nature of the Industry 
Advisory Committee on Military Contractor Relationship, the sub- 
committee’s inquiry was directed toward determining the efficacy of 
the retainer by any industry advisory committee of private counsel 
or other specialized assistance. 

The problems presented by such a situation are philosophical as 
well as practical; for in spite of the actual dangers of conflicting 
interests, the major difficulties arise in determining the theoretical 
concept of the function of advisory committees. The subcommittee, 
therefore, felt compelled to inquire into the exact nature of the 
retainer by various members of the Industry Advisory Committee on 
Military Contractor Relationship of private counsel and the function 
that he was to perform. 

The members of the committee were dispersed in a geographical 
sense and required someone to coordinate their activities. Special 
counsel, therefore, was recruited for this purpose. 

Perhaps the greater measure of criticism was found to be in the 
handling by the Munitions Board of the retainer of J. Anthony Panuch, 
Esq., paid by members of the Military Contractor Relationship Com- 
mittee. Specifically, Mr. Panuch, a member of the bar of the State of 
New York and an attorney with considerable experience in Govern- 
ment was retained by various members of the Military Contractor 
Relationship Committee to assist in the collation of material upon 
which recommendations relating to the discharge of their functions 
could be made. This was known to the Munitions Board as well as 
to the Government chairman of the Military Contractor Relationship 
Committee. Asa matter of fact Mr. Panuch had access to information 
and material which directly related to the defense effort and defense 
production. 

Mr. Panuch received his remuneration directly from some of the 
companies whose officials were represented on the committee and was, 
in effect, special counsel for those companies. His duties were “merely 
to facilitate the work of individual members of the committee” and 
he was “‘in no sense regarded’”’ nor was he “to function as, an employee 
of the Government.” Mr. Cornelius Lynde, at that time Govern- 
ment chairman of the Military Contractor Relationship Committee, 
further circumscribed the conception of Mr. Panuch’s retainer by 
writing: 

The members of the committee, therefore, as individuals in making any arrange- 
ments desired by them must examine the particular actions to be undertaken. 
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It is clearly impracticable to give to the members of the committee in advance 
any over-all assurance of the legality of the proposed arrangement; and, as you 
are aware, it is not within the prerogative of the Munitions Board to express an 
opinion as to the propriety of such arrangements under applicable statutes, nor, 
of course, would the opinion of the Board be conclusive as to the Government 
generally. + 

This letter was “dispatched in haste’’ * after the Munitions Board 
became aware of Mr. Panuch’s retainer, according to the testimony 
of Mr. Kidston, administrative officer of the Munitions Board. Mr. 
Kidston’s testimony, however, is not supported by the correspondence 
between Mr. Lynde and the members of the Military Contractor Re- 
lationship Committee concerning the retainer of Mr. Panuch which 
antedated the letter cited above.* 

In spite of this fact, the Munitions Board, as stated above, made 
little, if any, further inquiry as to the functioning of this “very 
important”’ committee or the activities of private counsel representing 
various members thereof. Testimony adduced by this subcommittee 
indicates, however, that the Munitions Board was less than candid 
with the subcommittee by failing to reveal other correspondence 
setting forth a broader knowledge of the situation than was related 
at the hearings. For example, only after insistent requests were 
copies of letters produced that re lated to the retention of Mr. Panuch; 
and these were at all times in the files of the Munitions Board. The 
record further discloses that the Munitions Board could not find in 
its files documents relating to the more recent activities of Mr. Panuch 
as they affected the Munitions Board, although copies of such docu- 
ments were furnished at the subcommittee’s request by Mr. Panuch. 

That any advisory committee should be permitted to hire private 
counsel, either for legal services or other administrative functions, 
creates a situation that this subcommittee feels is not in the public 
interest. The problems presented by such employment are manifold 
as well as manifest. First of all, industry advisory committees are 
selected and chosen to give the Government the benefit of the personal 
knowledge, experience and judgment of the individual members. 
The hiring of counsel to synthesize or corrolate the individual recom- 
mendations of the members would defeat such personalized consid- 
eration. Furthermore, any provision for compensation would tend 
to shift the primary allegiance of the counsel from the Government 
and its interests to the individuals who provide such remuneration. 
In addition, should all the members of the advisory committee not 
participate in the selection or remuneration of such counsel, then, 
in the subcommittee’s opinion, there might not be full representation 
by counsel of all members of the committee. A further problem exists 
where there is a difference of opinion among members of such com- 
mittees; and the counsel because of his advocacy of a certain position 
may virtually preempt the position of leadership that is the sole 
responsibility of the Government chairman. The subcommittee, 
moreover, is of the opinion that whenever members of industry 
advisory ¢ommittees require or desire legal aid or counsel, it is the 
obligation’ of the Government to provide such assistance at the 
Government’s expense. 

These observations have resulted from investigation by the sub- 
committee into the theory of the hiring by committees of counsel. 
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The dangers and criticisms inherent in these observations are not 
intended to reflect upon the retention by the Industry Advisory Com- 
mittee on Military Contractor Relationship of J. Anthony Panuch, 
Esq. As a matter of fact, the subcommittee is of the opinion that 
both the Industry Advisory Committee on Military Contractor 
Relationship and Mr. Panuch have displayed the highest ethics and 
integrity in the discharge of their respective functions under the 
charter for the committee set forth in Munitions Board Order No. 33. 

The hearings before this subcommittee indicate that much construc- 
tive thought and work must be accomplished in order that the whole 
structure and operation of industry advisory committees generally be 
made to conform to the best interests of the Government and the 
positive protection of advisors, consultants and committee members 
whose advice and counsel are sought by the Government in time of 
need. Likewise the degree of protection furnished the Government 
under its operating rules and procedures must be examined in order 
that the Government be able to retain the valuable services of its 
consultants without subjecting itself to loss of supervision and control 
over essential areas of governmental function. 

As a part of a constructive solution to these problems, both from the 
viewpoint of encouraging and protecting the patriotic citizen who 
desires to assist his Government by contributing time and know-how 
to the solution of emergency problems, and of assuring the Govern- 
ment of adequate and clear-cut rules of procedure for the protection 
of the commonweal, the subcommittee sets forth constructive rules, 
regulations, and procedures which will be found in the Conclusions 
and Recommendations of this report. 


IV. REGULATIONS AND OrpERS OF DEFENSE AGENCIES 


In implementing the program of price and production controls, 
defense agencies have conscientiously tried to avoid, to as great an 
extent as possible, disrupting existing marketing and pricing methods. 
This policy of predicating regulations and orders on historical industry 
practices is in accord with the legislative mandate found in section 
402 (g) of the Defense Production Act, which states: 


The powers granted in this title shall not be used or made to operate to compel 
changes in the business practices, cost practices or methods, or means or aids to 
distribution, established in any industry, except where such action is affirmatively 
found by the President to be necessary to prevent circumvention or evasion of 
any regulation, order or requirement under this title. 


Michael V. DiSalle, Administrator of the Office of Price Stabiliza- 
tion, described the efforts of his agency to conform regulations to indus- 
try practices, in a letter to the chairman of this subcommittee on 
August 11, 1951. The following paragraph from that letter briefly 
indicates the reasons for this policy: 


The policy of OPS in formulating regulations covering an industry is to employ 
so far as practicable the pricing system used by the particular industry. This is 
necessary in order to avoid disruption of the industry and to stem the inflationary 
pressures as quickly as possible. It is not the function of OPS to bring about 
changes in the going practices of American business, nor is it possible to initiate a 
new pricing system for every industry.® 
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Although, generally speaking, the policy of following historical 
methods of pricing and distribution is sound and necessary, the anti- 
trust implications of such a policy should not be ignored. It is im- 
portant, for example, to review carefully a ceiling price regulation 
which is based on a multiple basing point or a zone pricing system 
inasmuch as such methods of pricing have been the subjects of exten- 
sive controversy, both in the courts yand in Congress, in recent years. 
The magnitude of this problem is indicated by the prevalence of 
pricing regulations adopting such systems. 

Minutes of a meeting of the Lard Industry Advisory Committee 
held on June 12 of this year reveal that: 


The committee recommended that the three-zone system, with the same base 


pricing points as under the OPA regulation be used, citing the following ad- 
vantages: 


(1) It results in a uniform ceiling price of lard throughout a community, re- 


gardless of the origin of the lard. This is desirable from an enforcement stand- 
point. 


(2) It is the historical pricing basis that both the packer and his customer 
understands. 


(3) It would. result in even distribution throughout the country. 


In reviewing the proposed OPS amendment, the committee made 
the following recommendations: 

1. Basing point differentials —Differentials between Chicago and East Ste 
Louis, on the one hand, and Kansas City and “multiple points’? on the others 
to be determined by judgment of OPS on basis of actual freight costs adjusted 
for brokerage, ete. It was recommended that one base price for the multiple 
points be established. 

While the lard regulation was still in its preliminary stages at the 
time of the subcommittee’s hearings, Mr. DiSalle seemed little troubled 
by the implications inherent in the multiple basing point system as 
such, declaring that it was not the function of the OPS to reform 
existing practices and informing the subcommittee that “we have 
enough trouble just maintaining ceiling prices.” In a letter dated 
August 11, 1951, in which he sought to clarify some of the problems 
raised during his prior appearance before the subcommittee, Mr. 
DiSalle indicated that his attitude with regard to basing point systems 
had not been modified. “OPS also plans to issue a basing point 
system covering the lard industry,’’ Mr. DiSalle wrote to the chairman. 
“This would continue a pricing system previously in effect.’’*® 

In promulgating Ceiling Price Regulation No. 5 for iron and steel 
scrap, Mr. DiSalle said that the OPS was merely attempting to con- 
form OPS regulations to historic practices of the industry when it 
approved the use of some 41 specified cities for the determination of 
“basing point prices from which maximum shipping prices are com- 
puted for iron and steel scrap.’’*® 

The above instances relating to basing-point pricing do not a. 
sent mere isolated examples of a serious problem. Mr. DiSalle, 
the letter to the chairman written subsequent to his testimony, fn 
dicated that “A proposed slab (primary) zine regulation embodies a 
basing-point system.”’ This letter also pointed out that under OPS 
regulations, a manufacturer of asphalt tile is permitted the option of 
assessing freight charges from either the producing plant or the manus 
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facturing point of his nearest competitor.’ Excerpts from the Cast 
Iron Soil Pipe and Fittings Industry Advisory Committee meeting 
on May 25, 1951, showed that: 


Producers outside the Birmingham area sell on a delivery price. This means 
they price according to Birmingham plus the freight from Birmingham less the 


freight charges from the shipping point. The mechanics are different but the 
method is identical, in reality. 


* * * * * * * 

It was indicated by the committee that the industry would be in a turmoil if 
anything other than a Birmingham base is used. Birmingham sets the price 
structure and it cannot be adjusted any other way. Mr. Schwarz (OPS presiding 
officer) agreed that OPS does not want to upset the industry. 


A press release dated May 20, 1951, issued by the Office of Price 
Stabilization, referred to a basing point type of interim regulation 
for eggs which: 
would.establish a schedule of prices for certain major markets and for Chicago 


by grade, size, and season. Sellers in the Northeast would determine their 
ceiling price by adding to the Chicago price the lowest transportation rate from 
there. 

Sellers in other areas would determine their ceilings by subcontracting the 
lowest transportation rate from the specified point at the nearest basing point 
city. 

At the Soybean Processors and erry Industry Advisory 
Committee meeting held on June 6 and 7, 1951, “The members 
unanimously recommended that terminal sad subterminal points be 
named and that base and ceiling prices be listed.’”” Members of the 
Rye Industry Advisory Committee to OPS met on April 13, 1951, 
where price ‘differentials between base points were considered. As 
noted in the minutes: 


The committee discussed the intermarket relationships of applicable base 
prices at primary markets and proposed that the price differentials, with Minne- 
apolis as a basis, be adjusted for freight-rate increases. Under the OPA regulation 
the base price at Chie ago was 5 cents per bushel over that at Minneapolis, to 
compensate for the water rate and handling costs from Duluth to Chicago, and 
for the protection of the rye futures market at Minneapolis. The committee, 
after some discussion among those members from all competitive areas, com- 
promised on a 9-cent differential. 


Zone systems of pricing have also met with the approval of the 
Office of Price Stabilization. Minutes of the Glycerine Industry 
Advisory Committee held on May 22, 1951, indicate that with regard 
to prices for glycerine: 

It is proposed to indicate delivery on a zone basis with zones A and C to take 


the base price and zone B to show a 2-cent differential. The zones to be used are 
the same as those appearing in OPA Regulation No. 38. 


Ceiling Price Regulation 38, issued by the Office of Price Stabiliza- 
tion on May 16, 1951, established maximum ceiling prices according 
to a zone system for pulpwood produced in the Northeastern States. 
The zones in this regulation conformed in many regpects to the geo- 
graphic divisions suggested by members of the Industry Advisory 
Committee of Northeast Pulpwood Consumers which met on March 
27 and 28, 1951. 

Supplementary Regulation 11 of the General Ceiling Price Regula- 
tion, as revised April 30, 1951, sanctioned the use of zone pricing, which 


*? Hearings, appendix. 
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had been in effect at least since 1926, in the sale of soft surface floor 
coverings.*® 

Discussions of the use of zone systems have occurred at a number of 
industry advisory committee meetings conducted under the auspices 
of the OPS. Thus at a meeting of the Domestic Woodpulp Producers 
Industry Advisory Committee on April 2, 1951, “It was suggested 
that the relative differences between zones were important and must 
be carefully maintained.” At the Gumming Industry Advisory Com- 
mittee meeting held on June 1, 1951: 

It was pointed out also that the zones have changed for sealing tape sales since 
the OPA regulation. There are now only two zones: Zone No. 1 includes old 
zones 1, 2, and 4, and zone No. 2 formerly was zone 3. ‘This new zoning system 
was recommended to be used in a tailored order. 

A press release of the Office of Price Stabilization dated May 16, 
1951, indicated that among the things discussed by a linseed oil 
subcommittee of the Crushers Industry Advisory Committee were: 


Differentials to be added to the zone 1 ceiling price for a given quantity and 
type of oil to arrive at ceiling prices in zones 2 to 9 inclusive. 


This release gave the additional information that: 


Linseed oil has been historically sold on a delivered basis with the country 
divided into nine zones. Base zone No. 1 embraces Minnesota, Wisconsin, Illinois, 
lowa, and Missouri. 

The subject of ‘zoning methods” was thoroughly discussed at a 
meeting of the Waxed Paper Industry Advisory Committee to the 
OPS on May 8, 1951, at which time— 

The committee pointed out that historically the industry has followed State 


lines; that MPR 307 did; and that the boundary of zone 1 be changed to the 
Kentucky-Tennessee State line. Mr. Neely (consultant to the OPS) concurred, 


The OPS policy of adopting existing pricing practices has been 
followed in industries quoting prices on a delivered-price basis. For 
example, on April 2, 1951, the Domestic Woodpulp Producers Indus- 
try Advisory Committee met with Office of Price Stabilization repre- 
sentatives and with L. K. Larson, a WOC consultant with the National 
Production Authority privately employed as sales manager of the 
pulp division of Weyerhaeuser Timber Co. At this meeting, ‘The 
committee was in agreement that prices should be on a delivered basis 
to the consuming mill, including basic maximum transportation 
allowances.’’ Ceiling Price Regulation 49, issued on June 25, 1951, 
adopted the method of pricing that the committee had recommended 
at the April 2 meeting. That regulation provided for price 
ceilings for domestic sales of wood pulp ‘produc ed in the United States 
on a delivered basis, including maximum transportation allowances, 
as follows: 


Bleached sulfite $140. 00 


RI MOMIOMIIG PUNO os i cit nn dale canned nnnennd teen ae eae 132. 50 
Bleached sulfate__._.....---_-- od card eee oe ere on aie tain ice ae 145. 00 
een Gee. . oe nck oo ee eee eae 140. 00 
Mistiinte: MRO fs sok cee. cack dseeee dh. dee ee es de ed 132. 50 
SON, COA THI So oan nein cance bee hie awe eee eee tbaeeeea cee 140. 00 
Groundwood pulp... ..<-<.....«« sig shel SG cu sah dsm seksi ta es Draka ees ean e 92. 50 
ee ne se en ee een ewes mie Jeeta e eee 72. 50 
Sulfate screenings_____... ~~ nit GontwaLbvecutice bie eae eee 67. 50 
Groundwood screenings- wis a ssbb ae ew lois ac arses 8 cea ko 60. 00 
[inteener Sulfate aide runs..........<<2s.-<saacessouasuineeenes 132. 50 
Seanaera nowanrint Gide TUNG. .... 6 . nc. sc cccd. ntenesataewepeneswes 92. 50 
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Prior practices in the pricing of wood pulp by American sellers were 
summarized in a letter dated February 8, 1949, written by James 
Donaldson, then president of the American Woodpulp Importers 
Association, and sent to Major Michelep of the Norsk Celluloseforen- 
ing. This letter read in part as follows: 

At the meeting of this association on February 3 it was the consensus of opinion 
that the president should write to the Scandinavian wood-pulp associations in- 
forming them that serious marketing problems are presented for the Scandinavian 
sellers in meeting North American competition, with their prices based ‘“‘on dock” 
ports of discharge. ‘The reason is that North American producers now quote 
prices f. o. b. their respective mills with full rail freight allowed to each customer’s 
mill. This changed pricing system amounts to a uniform delivered price by each 


seller, whether the buyers’ mill is located in the far West, Middle West, or along 
the eastern seaboard.” 


This communication makes it perfectly clear that the Office of 
Price Stabilization, in this instance, adopted a regulation which per- 
mitted an entire industry to sell at uniform delivered prices. Each 
seller had been using a delivered pricing system prior to 1949, and 
members of the industry who attended the industry advisory com- 
mittee meeting on pril 2, 1951, were ‘‘in agreement” that the OPS 
should use this historical method of fixing ceiling prices. 

The OPS has generally tried to establish ceiling prices which are 
uniform for all sellers. This type of ceiling price regulation fre- 
quently has been recommended by industry members. For example, 
at a meeting of the Writing Paper and Other Fine Papers Industry 
Advisory Committee on May 4, 1951: 

They said because of competitive reasons their industry had been a one-price 


industry and they felt it was important that price regulations should not disturb 
this relation. 


Again, according to the minutes of a meeting of the Refractories 
Industry Advisory Committee on April 27, 1951: 

Industry members agreed that any regulation which permitted different ceilings 
for different individuals would be out of line with the patterns of prices for the 
industry. It is normally necessary for members of the industry to meet the prices 
of their competitors. Although it might be possible to have different prices 


under today’s sellers’ market, it would make difficulties for the members of the 
industry in the future. 


At a meeting of the Cast Iron Boiler and Radiator Industry Advisory 
Committee on May 24, 1951, members complained about the use of 
Ceiling Price Regulation 22 in determining maximum prices for their 
industry because, according to the minutes; 

Since the regulation does not specify the base period to be used, there would be 
no uniformity in the base periods chosen by individual firms; hence, the former 
fairly uniform prices would be thrown completely out of line. 

One of the reasons prompting the OPS to prefer uniform price ceil- 
ings has been the convenience of enforcing such regulations as com- 
pared with those establishing varying prices for different sellers. This 
was pointed out by OPS officials at a meeting of the Cotton Convert- 
ing Industry Advisory Committee meeting on March 28, 1951, where, 
as recorded in the minutes: 

Two members expressed their preference for individual company ceilings. One 
suggested that piices, determined individually, be filed with OPS together with 

=a Subcommittee on Study of Monopoly Power, serial 14, pt. 6A, 8lst Cong., 2d sess. (1950) 


p. 3/9). 
%! Office of Price Stabilization, press release, May 4, 1951. 
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fabric samples. In the opinion of the chairman, however, such a method seems 
impracticable because of the difficulty of enforcement, which must be considered 
in the development of a realistic and workable regulation. 

When Mr. DiSalle was questioned regarding the promulgation of 
maximum ceiling prices worded in terms of a uniform basing-point 
system, he pointed out no one had ever before suggested to him that 
such a regulation might be improper.” On June 6, 1951, H. G. Mori- 
son, the Assistant Attorney General in charge of the Antitrust Divi- 
sion, had written to Mr. DiSalle about undesirable types of pricing 
regulations without breaching the subject of basing-point pricing. 
Mr. Morison had indicated, howev er, that the Department of Justice 
was especially anxious that ceiling-price regulations promulgated by 
the Office of Price Stabilization would not adopt pricing techniques 
which would encourage groups within an industry to combine for the 
purpose of fixing prices or which would rigidify the future price 
structure of an industry in such a manner as to discourage competitive 
pricing. The Assistant Attorney General criticized the use of “‘pri- 
vately published guides, such as ‘blue books,’ ‘red books,’ ‘official 
used-car guides’ or other manuals for determining ceiling prices’’; 
the issuance of regulations establishing retail or wholesale ceiling 
prices by reference to manufacturers’ or distributors’ catalogues; 
and specifically the use of the ‘manufacturers’ suggested list prices”’ 
in General Ceiling Price Regulation, Supplement 5, as amended; the 
use of ceilings related to various forms of price leadership; and the 
utilization of ceilings based upon State resale price-maintenance laws. 
Concluded the letter addressed to Mr. DiSalle by the Assistant 
Attorney General: 

The situations which we discussed are examples used simply to outline the 
nature of the problem. In our opinion, the entire field of pricing techniques is 
one which should be under continuing study as regulations are formulated.™ 

Legality of the basing-point system of pricing itself was questioned 
by Mr. Rose, one of Mr. DiSalle’s own attorneys , at a meeting of the 
Lard Industry Advisory Committee on June 12, 1951, at which time 
basing paints and basing-point areas for the sale and distribution of 
lard were discussed. Minutes of that meeting disclose that ‘Mr. 
Rose of OPS then raised the question as to whether the ‘basing 
point’ system of pricing lard under the order was legally permissible 
in light of court decisions made subsequent to OPA, ‘and reserved the 
right to explore this matter further.” After thoroughly reviewing 
this subject, however, Mr. DiSalle took the position, in a letter sent 
to the Chairman after his appearance before the subcommittee, that 
until a particular multiple basing-point price system had been found 
to be illegal, the policy of that agency would be to continue to employ 
the pricing system then in effect. “It is not the function of OPS,” 
he explained, “to bring about changes in the going practices of 
American business, nor is it possible to initiate a new pricing system 
for every industry.’ a 

In testimony before the subcommittee Mr. DiSalle further indi- 
cated that he considered it more important for OPS to determine 
whether a particular price was fair and equitable than whether the 
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historic industry pricing practices were illegal. This was brought 
out in the following colloquy: 


Mr. Stevens. * * * Assuming that [OPS officials} conclude that $10 was 
the fair ceiling price, and then found out that there had been an illegal agreement 
fixing $10 as a price, then I was wondering whether the fact that such producers 
had reached an illegal agreement would foreclose you from putting into effect 
what you thought would be a fair price? 

Mr. DiSauue. Not if it was fair and equitable, I don’t see how we could be 


estopped from fixing the price, especially if it would create a hardship in the 
industry. 


The CuHarrMANn. I think that is just common sense. 
Mr. DiSautue. Certainly. 


Mr. Stevens. That would also be true, even if the system might have involved 
an illegal agreement to use the zone system, if you concluded that the zone system 


was the best way to fix a ceiling price, you might still feel that it was appropriate 
to use it? 


Mr. DiSauue. That is right. We have taken the prices as we found them. 
We do not go into the question of how those prices were arrived at. We do go 
into the question of whether those prices are fair and equitable, generally fair and 
equitable, and then establish prices according to the several methods that we 
have. It might be a dollars-and-cents approach; it might be a margin approach; 
it might be a mark-up approach; but certainly, I don’t see where we would have 
the time or the duty or the obligation to attempt to go into each individual indus- 
try and find out how their pricing practices were developed.® 


Other activities of the Office of Price Stabilization in setting ceiling 
prices with antitrust implications should be noted. A proposed ceiling 
i regulation for gasolines, naphthas, fuel oils, and liquefied petro- 
eum gases would have permitted tank wagon sellers of products such 
as gasoline, kerosene, and distillate fuel oils to determine their ceiling 
prices by using the ceiling price of another company denominated by 
the Office of Price Stabilization as a “reference tank wagon seller. 
In this instance, the OPS officials apparently heeded the advice of the 
Attorney General who protested issuance of the order, although 
Mr. DiSalle, in colloquy with counsel, testified as follows: 

Mr. GoupsteIn. Was this regulation ever adopted, Mr. DiSalle? 

Mr. DiSatue. What regulation is it? Does it have a number? 

Mr. Goupste1n. Would you show that to Mr. DiSalle, Mr. Walden. 

Mr. DiSauue. No; I do not believe the regulation has been issued. 

Mr. GoupstTein. Could you tell us why it was not issued, sir? 

Mr. DiSauue. No; I could not tell you why it was not.® 


The OPS apparently has not yet acted on proposals for somewhat 
comparable regulations. The minutes of the Resale Merchant 
Trade Steel Products Industry Advisory Committee meeting of April 
13, 1951 states: 


For a base price it was generally agreed that each company would use his price 


from his largest supplier. In the case of wrought iron, the resale price would be 
the same as that published by A. M. Byers. 


And at a meeting of the Gumming Industry Advisory Subcommittee 
on June 1, 1951: 


It was recommended by the industry members that the Dennison Manufacturing 
Co.’s price list for gummed paper be used as a general guide in writing a tailored 


order for the industry. 

Although it refrains from identifying a competitive seller by name 
section 6 of the General Ceiling Price Regulation of January 26, 1951, 
achieves the same result as if it had specifically tied ceiling prices of 
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one vendor to those of a named competitor. That section provides 
that for eommodities in new categories, for new services, and for new 
sellers, the ceiling price “is the same as the ceiling price of your most 
closely competitive seller of the same c lass selling the same commodity 
or service to the same class of purchaser.’’*’ The e effect of this regulation 
was described by Mr. Ingram, Acting Chief of the Forest Products 
Division of OPS at a meeting of the Wood Preserving Industry 
Advisory Committee on June 8, 1951, as follows 

Mr. Ingram stated that any dealer who had not sold the commodity during the 
base period is required by law to take a competitor’s price. 

General Ceiling Price Regulation, Supplement No. 5, as amended 
March 17, 1951, establishes ¢ ceilings for used cars on the basis of prices 
published i in private commercial manuals. The prices in the following 
publications presently constitute retail ceilings for used automobiles 


: . —— . er ide is 
Name of guide and publisher Issue | re ee ee and 


American Auto Appraisal, published by | 
American Auto Appraisal. | 
Blue Book—Executives Edition, published | January issue or January | 
by National Used Car Market Report, reprint. 


March-April supplement- 


ne. 

Kelley Blue Book Official Guide, published | January issue..--.......-- Arizona, California, Idaho, 
by Les Kelley. | Nevada, Oregon, Utah, and 
Washington. 

Connecticut, Maine, Massa- 
chusetts, New Hampshire, 
New Jersey, New York, 
Pennsylvania, Rhode Is- 

} land, and Vermont. 

NADA Official,Used Car Guide, published | January issue or Mar. 2, | 
by National Automobile Dealers Used | 1951, edition. | 
Car Guide Co. | 

Northwest Used Car Values, published by | January issue or March | Washington, Oregon, Idaho, 
Northwest Publishing Co. | 1951 edition. | Montana, and North Da- 

kota. 


Market Analysis Report, published by January issue or price edi- 
Used Car Statistical Bureau, Inc. tion. 


Official Automobile Guide, published by 
National Research Bureau, Inc. 

Official Used Car Survey, published by | March-April supplement -| 
Motor Vehicle Dealers Administration, | 
Nebraska. | 

Official Automobile Guide, published by | Price edition 
Recording atid Statistical Corp. | 

Official Wisconsin Automobile Valuation | January issue or Feb. 15, | Wisconsin. 


re | 








Guide, published by Wisconsin Auto- 1951, edition. 
motive Trades Association. | 
Red Book National Used Car Market Re- | January issue or January | 
port, published by National Used Car | reprint. 
Market Report, Inc. | | 





At an industry advisory committee mveting of the Northeastern 
Softwood Industry Advisory Committee to the OPS on June 8, 1951, 
OPS officials were informed that— 

The industry relies upon the Commercial Bulletin which has published prices 
for many years and which would be generally fair and equitable to all con- 
cerned. * * * It was the consensus of the meeting to request the high side 
of the January 1951 issue of the Bulletin for square-edge ceiling prices in an 
interim regulation, and the high side of the June 1951, issue of the Bulletin for 
round edge. 

Other OPS ceiling price regulations have set ceiling prices on the 
basis of resale prices suggested by manufacturers and producers. 
x ° ~ . : “y. >? . 
Supplemental Regulation 5 to General Ceiling Price Regulation, 
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referred to above, provides that for new passenger cars, the ceiling 
price at retail shall be— 

The manufacturers’ suggested list price in effect prior to January 26, 1951. 
If a manufacturer had not published a list price prior to January 26, 1951, the 
suggested list price which the manufacturer first publishes after January 26, 1951 

may be used. 

Mr. DiSalle testified that the OPS has adopted “a procedure for 
establishing resale prices of brand-name items under section 43 of 
Ceiling Price Regulation No. 7.””"*% The section referred to by Mr. 
DiSalle provides ‘that if a se he has a pelicy of uniform resale price 
maintenance for branded merchandise and can show that the prices 
of his commodity at retail or wholesale were generally uniform, ‘the 
OPS may establish uniform retail ceiling prices for the article.’’ 
This regulation further provides that— 

Uniform retail ceiling prices may be established for separate zones (not to 


exceed five zones) where the applicant can show that such differential was main- 
tained as part of his uniform pricing policy immediately prior to January 26, 1951. 


Section 43 of Ceiling Price Regulation No. 7 relating to resale 
prices of brand-name items was disc ussed at the meeting of ‘the House- 
hold Refrigerators and Freezers Industry Advisory Committee on 
May 1, 1951, where representatives from a number of appliance 
manufacturers, including Admiral, General Electric, Genera] Motors, 
Servet, Westinghouse Electric, Borg-Warner, and Crosley were 
present. According to the minutes of that meeting: 

The merits of several methods of ascertaining the retail prices as permitted 
under Regulation CPR 7, section 43 were discussed. The committee indicated a 
desire that OPS issue eventually a regulation which would permit the establish- 
ment of ceiling prices on a dollar-and-cent basis by manufacturer and by model of 
refrigerator and freezer. It was also felt that an interim order should be issued 
immediately and that this order might permit the manufacturers to send their 
regular list prices at retail to OPS along with the Form 8, which they must 
supply under CPR-22, and that these same price lists would show wholesale 

rices using their historical mark-ups which were used during their base period. 

he OPS might issue an interim regulation giving approval to these price lists 
until a permanent regulation could be written. It was stressed that all wholesale 
prices when submitted shall at no time be published. 


Orders and regulations of defense agencies other than the OPS are 
likewise significant insofar as antitrust implications are concerned. 
For example, pursuant to the chairman’s request for orders and regu- 
lations issued by the Defense Transport Administration, a number of 
documents were forwarded to the subcommittee with a covering 
memorandum noting that: “Attached are copies of orders and direc- 
tives issued by the Defense Transport Administration up to and in- 
cluding June 4, 1951.’”’ Included was the following letter, dated Janu- 
ary 31, 1951, sent by Mr. James K. Knudson, Administrator of the 
Defense Transport Administration, to Mr. A. H. Gass, chairman of 


the car service division of the Association of American Railroads, 
Washington, D. C.: 


Dear Mr. Gass: In view of the widespread interruptions to railroad service, 
brought about by work stoppages at various terminals throughout the country 
and which, from reports this morning, are apparently increasing, please instruct 
individual railroads affected by such work stoppages to immediately place em- 
bargoes against all traffic which they cannot deliver through such terminals, or 
at such terminals, or which they cannot otherwise dispose of through outstanding 
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King’s Orders 41 and 42, giving such preference as may be possible under the 
circumstances to the movement of identifiable military traffic. 

It was Mr. Knudson’s opinion that this letter requesting the 
Association of American Railroads to instruct individual railroads 
affected by work stoppages to embargo traffic was not an order,” while 
on the other hand, Mr. Silver, counsel for DTA, construed the docu- 
ment as a “directive”? when questioned by counsel as follows: 

Mr. Stirver. We did not issue any orders in connection with this. We thought 
of this as a direecive rather than an order. 

Mr. Goutpsrein. This is in technical terms a directive of DTA? 

Mr. Knupson. DTA. 

Mr. Sttver. That is the way I construed it at the time it was written. 

Mr. Goupstern. A directive of DTA addressed to the Association of American 
Railroads. 

Mr. Siirver. Because they have this car-service agreement on file with the 
Commission in which they agree to abide by the rules of the chairman of the 
service division. We issued a directive as a matter of convenience to get the word 
down to the railroads. They all complied and we didn’t have to issue any orders! 

In any case, Mr. Knudson informed the subcommittee that in re- 
questing the Association of American Railroads to instruct its members 
to embargo traffic, the DTA was merely “‘trying to carry this thing 
out with as much freedom from Government edict and control as we 
possibly can. * * *? Whether economic freedom is promoted, 
however, by having the Association of American Railroads direct the 
railroads of the United States in their activities instead of the Defense 
Transport Administration is highly questionable. 

In connection with the legality of such procedure, Mr. Knudson 
directed the attention of the subcommittee to Revised Service Order 
No. 866 issued by the Interstate Commerce Commission which 
provides, m paragraph (a) (8) of section 95.866, as follows: 

Special! car orders.—Observe, obey, and comply with special car orders now 

outstanding, issued by W. C. Kendall, former chairman, or Arthur H. Gass, 
chairman, car service division, Association of American Railroads, and said 
chairman, Arthur H. Gass, is hereby appointed agent of the Commission with 
directions and authority to issue such orders as he may find necessary with respect 
to the location, relocation, and distribution of freight cars as between" sections 
of the country, or carriers by railroads or on such carriers, throughout the United 
States. 
As authority for this delegation, Mr. Knudson cited section 1, para- 
grapb (17) of the Interstate Commerce Act as amended which states 
that “the directions of the Commission as to car service and to matters 
referred to in paragraphs (15) and (16) may be made through and by 
such agents or agencies as the Commission shall designate and appoint 
for that purpose.”’ 

The grant of authority in paragraph (a) (8) of section 95.866 of 
Service Order No. 866 to Mr. Gass of the Association of American 
Railroads would appear to exceed the permitted delegation authorized 
by the Interstate Commerce Act, because the order in question 
authorizes Mr. Gass ‘‘to issue orders”, rather than merely to carry 
out the directives of the ICC. But in any event, the DTA was 
set up under the Defense Production Act which does not authorize 
any agency to delegate governmental power to private persons. 
Section 703 (a) states that “the President may delegate any power or 
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authority conferred upon him by this act to any officer or agency of 
the Government * * * (it added).’’ Neither the statute nor 
the Executive orders of the President issued pursuant thereto, grant 
permission to any defense agency to abrogate its functions and delegate 
to the Association of American Railroads or any other private group 
the power to issue orders or regulations. 

Activities of defense agencies in failing to issue proper orders and 
directives may also have repercussions with antitrust significance. The 
problem in the automotive engine and parts rebuilders industry is a 
case in point. This industry is comprised of thousands of small 
businesses located throughout the country engaged in rebuilding en- 
gines and other automotive parts. Its economic importance was 
described to the subcommittee by Ira Saks of the Replacement Unit 
Co., of Cleveland, Ohio, in the following terms: 

In 1949 this industry rebuilt 1,000,000 engines. We rebuilt 4,250,000 clutches. 
We rebuilt 7,000,000 fuel pumps. We rebuilt 1,100,000 carburetors. We re- 
built 1,500,000 distributors, 1,500,000 generators, 7,000,000 brake cylinders, 
about 3,500,000 shock absorbers of just one type—there is another type later 
on—500,000 water pumps, more than 750,000 starter drives, about 500,000 con- 
necting rods, 1,100,000 knee-action type shock absorbers, and about 4,000,000 
windshield motors.’ 

Engines and other automotive parts can be rebuilt with the use of 
very little steel and other scarce materials. An average automobile 
engine weighing 475 pounds can be rebuilt with approximately 15 
pounds of metal. At best, only 60 percent of the material can be 
saved when old engines are used for scrap in the manufacture of new 
machines. In addition, rebuilding motors and parts results in tremen- 
dous savings in Manpower inasmuch as an engine can be completely 
overhauled with the expenditure of only 8 man-hours 

Despite the need for the conservation of essential materials, the 
subcommittee received evidence of restrictive practices on the part 
of original equipment manufacturers, specifically the Chrysler Corp. 
and General Motors Corp., allegedly designed to prevent automotive 
engine and parts rebuilders from obtaining old units to recondition. 
For example, an extract from the catalog issued by Bendix relating 
to starter drives provides a plan for the exchange of old units upon 
the purchase of a new drive, with the admonition appended: “remem- 
ber, every old Bendix drive returned under this plan reduces the 
potential supply for the spurious rebuilders.”’* 

William Hudgins, a wholesaler in St. Louis, writes that “All of 
General Motors agencies and all of the Chrysler agencies are destroy- 
ing the motors by means of breaking up the bell housing, crankshaft, 
motor block and cylinder heads. However, the writer has been 
unable to get any of these parties to confirm this in writing although 
they readily admit in conversation that the practice is being carried 
out in accordance with the instructions recerved from their respective 
car manufacturing divisions.’’® 

Another wholesaler in Worcester, Mass., writes: “At the present 
time, car manufacturers insist that all en gines removed from vehicles 
be destroyed before credit for the old engine is issued.”® H. B. Truslow 
in Richmond, Va., indicates that— 
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General Motors and in particular Chevrolet have been taking in all rods, blocks, 
brake shoes, and clutches when they make the sale, and we are told that they are 
not using them over. We have also been advised that International is doing the 
same thing on heads and other parts, but we have been unable to get concrete 


information to prove this.” 

Mr. Dunmore, vice president of Rebuilders, Inc., Garland, Tex., 
informed the subcommittee that the practice of destroying old parts 
on the part of sellers of new units was common on the west coast and 
in the Southwest United States, as well.® 

On April 24, 1951, the Automotive Engine and Parts Rebuilders 
Industry Advisory Committee met with the National Production 
Authority. At that meeting— 

Mr. Allen C. Pierce (conservation and reclamation staff of NPA) explained to 
the committee the need for an over-all conservation program and asked that the 
committee work out a voluntary program. Methods of conservation suggested 
by Mr. Pierce were: (1) simplification; (2) standardization; (3) substitution; (4) 
recommendations on possible down grading of specifications; and (5) the institu- 
tion of a scrap program.?® 

The industry recommended that one of the greatest contributions 
toward conservation would be the issuance of an order prohibiting 
the scrapping of used parts similar to Order M-311 as amended, 
which was issued by the War Production Board during the last war.” 
It was pointed out that not only would such an order be an impor- 
tant conservation measure but would also prevent the small rebuilders 
from being driven out of business or otherwise injured by the shortage 
of parts during the emergency period. According to testimony before 
the subcommittee, however, the National Production Authority re- 
fused to issue such an order because the country was not in a shooting 
war and the NPA did not wish to interfere with existing trade 
practices.” 

The above evidence indicates that nonfeasance, as well as misfea- 
sance, on the part of defense agencies, may promote unfair and dis- 
criminatory practices which tend to injure competition. 


V. ProcurREMENT 


The impact of defense mobilization on the economy can be related 
directly to the growth of potential monopoly power and economic 
concentration. One of the greatest factors tending to cause an in- 
crease in concentration is the huge and costly program of military 
and military connected procurement. It is axiomatic that extensive 
purchasing by the Government results from the change-over to a 
partially mobilized economy; and this purchasing not only disrupts 
the normal operations of the market place but has a definite tendency, 
if uncontrolled, to foster an increase of power in the hands of a few 
industrial concerns. 

The United States Government has become the principal customer 
for the producers of our national product. The existence of the emer- 
gency merely exaggerates the effects of such a situation. 

Military requirements alone will increase from about 8 percent of 
our national product in 1950 to an estimated 20 percent in 1953.” 


1 Exhibit No. 64-C, p. 543. 

8 Hearings, p. 560. 

§ Exhibit No. 66 at p. 551. 

108 F. R. 6669 (1943); 9 F. R. 1315 (1944). 

1! Hearings, pp. 553-554. 

12 Report No. 1, Director of Defense Mobilization, April 1, 1951. 
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Military purchases amounting to $30 billion in 1951 and an estimated 
$60 billion * in 1953 portend fertile soil upon which the seeds of mon- 
opoly may take root unless an effort be made to prevent the inordinate 
growth of integrated producers. 

It is natural and to be expected that the Government, through its 
procurement agents, deal with large entities which have the fac ilities, 
the ability, and the capital to produce cheaply, efficiently, and quickly 
for defense. However, it would be folly indeed to suffer any arrange- 
ment with such large companies if it were to preclude competition by 
those smaller entities whose very existence provides a safeguard against 
sole monopoly control. 

As a corollary to this principle, the subcommittee wishes to em- 
phasize that this problem cannot be characterized as being of necessity 
a struggle between small and large business. Rather it is predicated 
directly on the problem of competition, or the lack of it, among the 
large as well as the small in our industrial society. 

Any investigation of the subject of procurement requires study of 
many problems. Of particular note are the areas of statutory and 
administrative authority dealing with procurement in the emergency, 
the presence or absence of industrial inventory and planning, procure- 
ment planning or lack of it, the system of negotiated and advertised 
bidding, the effectiveness of prime and subcontracting in spreading 
the industrial base of the economy, and an analysis of procurement in 
relation to economic concentration as adduced from recent statistics. 


A. STATUTORY AND ADMINISTRATIVE AUTHORITY 


The bulk of military procurement today is being carried on under 
authority of the Armed Services Procurement Act of 1947.% The 
declared policy of Congress in this act, section 2 (b) “is rath a fair 
proportion of the total purchases and contracts for supplies and servic es 
for the Government shall be placed with small-business concerns.’ 
In order to implement this policy, section 2 (c) of the act further re- 
quires that all purchases shall be made by advertising except in certain 
specific cases, among them ‘‘during a period of national emergency,” 
when such procurement may be by negotiation. The shift from 
advertised bidding to negotiation, however, does not mean that the 
policy applicable to small business is to be disregarded. 

Furthermore, section 2 (c) (16) of the act provides that negotiation 
may be used expressly to keep available— 


any plant, mine, or facility or any producer, manufacturer, or other supplier 
* * for furnishing supplies or cervic2s in the event of a national emergency, 


cited Ghaneineen * %* ¥* ofindustrial mobilization * * *. are otherwise 
subserved. 


The Munitions Board and its functions are established with par- 
ticularity in the National Security Act Amendments of 1949. Within 
the Department of Defense, the Board has a multitude of duties among 
which the following have to do specifically with planning and pro- 
curement: 

(1) Coordination of the appropriate activities with regard to in- 


dustrial matters, including procurement, production, and distribution 
plans of the Department of Defense. 


%3 Statement of Elmer B. Staats, Assistant Director, Bureau of the Budget, before the Senate Finance 
Committee, June 29, 1951. 


4 Public Law No. 413, 80th Cong., 2d sess. (1947); 62 Stat. 21; 41 U. S. C. § 151. 
18 Public Law No. 216, 8lst Cong., Ist sess. (1949); 63 Stat. 578; 5 U. S. C. § 171. 
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( 4 Planning for the military aspects of industrial mobilization. 
Assignment of procurement responsibilities among the several 
military departments and planning for standardization of specifica- 
tions and for the greatest practicable allocation of purchase authority 
of technical equipment and common use items on the basis of single 
procurement, 

(4) Preparation of estimates of potential production, procurement, 
and personnel for use in evaluation of the logistic feasibility of strategic 
operations, 

(5) Determination of relative priorities of the various segments of 
the military procurement programs. 

The National Security Resources Board was established by the act 
of Congress entitled popularly as the National Security Act of 1947." 
The functions of the Chairman of that Board inelude the following, 
which deal with industrial planning and mobilization: 

* * x * * * * 


It shall be the function of the Chairman of the Board to advise the President 
concerning the coordination of military, industrial, and, civilian mobilization, 
including— 

* * * * * * ~ 

(2) programs for the effective use in time of war of the Nation’s natural and 
industrial resources for military and civilian needs, for the maintenance and 
stabilization of the civilian economy in time of war and for the adjustment of 
such economy to war needs and conditions; 

(3) policies for unifying, in time of war, the activities of Federal agencies and 
departments engaged in or concerned with production, procurement, distribution, 
or transportation of military or civilian supplies, materials, and products; 

(4) the relationship between potential supplies of, and potential requirements 
for, manpower, resources, and productive facilities in time of war; * * 


The Defense Production Act of 1950 does not deal specifically with 
the subject of procurement. Nevertheless, certain Executive orders 
issued pursuant to that act do pertain to this subject. Executive 
Order 10193 " establishes the Office of Defense Mobilization. The 
Director of the Office of Defense Mobilization, by virtue of this order, 
shall ‘direct, control, and coordinate all mobilization ineluding but 
not limitéd to production, procurement, manpower, stabilization, and 
transportation activities.” 

Executive Order 10200 * establishes the Defense Production 
Administration and states that ‘The Administrator shall perform 
the central programing functions incident to the determination of the 
production programs required to meet defense needs.’’ In addition, 
the Administrator shall 
make determinations as to the provision of adequate facilities for defense produc- 
tion and as to the procedures and methods followed by exeeutive agencies with 
respect to the accomplishment of defense production programs, including those 
with respect to purchasing, contracting, and specifications. 

A portion of the testimony of Chairman John Small of the Munitions 
Board brings into sharp focus the problems arising from these legis- 
lative and administrative enactments. ‘These problems go far beyond 
the orbit of procurement as it affects economic concentration. It is 
pertinent not only to the defense effort but also to the entire problem 
of responsibility as it relates to the function of agencies which have 
their genesis in legislation. 





16 Public Law No. 253, 80th Cong., Ist sess. (1947); 61 Stat. 495; 5 U. S. O 171. 
1715 F. R. 9031 (1950). 
1816 F. R. 61 (1952). 
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Mr. Small states that “It must be clear that the responsibility of the 
Munitions Board for mobilization planning was somewhat curtailed 
during June 1950 and later superseded almost entirely with the crea- 
tion of the central agencies under the Defense Production Act of 1950.” 
In this statement we have an apparent abdication of statutory author- 
ity by an agency of the Government which has its duties clearly defined 
in the National Security Act amendments of 1949. The abdication 
apparently is based upon the issuance of certain Executive orders 
which to a certain extent parallel the statutory function of the Muni- 
tions Board. It may also be stated that similar legislative mandates 
apply to the function of the National Security Resources Board and 
that by a process of reorganization under the Reorganization Act of 
1949 it was felt that the statutory functions of such a Board were 
amenable to executive amendment. 

The Executive orders previously cited which were promulgated by 
the President pursuant to the Defense Production Act contain definite 
reference to the delegation of such procurement planning functions to 
the Office of Defense Mobilization and the Defense Production Admin- 
istrator and would appear to supersede, or at best, to duplicate the 
legislative responsibilities conferred by Congress upon the Munitions 
Board and the National Security Resources Board. Hence there is a 
very real possibility that all of the agencies, both creatures of the 
Congress and of the executive branch, do not have the measure of 
clear-cut responsibility for procurement planning, industrial inventory 
and mobilization that is necessary for the success of this vital role in 
the defense effort. 

B. INDUSTRIAL INVENTORY 


Apparently the Munitions Board has recognized to some extent 
certain of its statutory obligations in relation to industrial inventory 
and mobilization planning. The Munitions Board has established 
advisory groups made up of “executives * * * active in keeping 
the Board advised on the current trends in technological develop- 
ments * * * and availability of strategic and critical material, 
and current production potentials.” ?° The Industry Advisory Com- 
mittee on Military Contractor Relationship was established ‘for the 
purpose of advising * * * on specific problems and difficulties 
which arose from time to time between suppliers * * * and the 
Department of Defense.”’*! Yet the Attorney General, in his reports 
of December 30, 1950, and April 30, 1951, and Mr. H. Graham 
Morison, in his testimony before the.subcommittee, both stated that 
planning is sadly lacking in the military departments. Mr. Small, of 
the Munitions Board, however, responded to the question of whether 
an M-day plan has been completed by saying that ‘‘M-day planning is 
continuous and will continue from here on out for the rest of our 
lifetime.” 2 

When Mr. Small was asked to comment on the need for central 
procurement planning in order to maintain an inventory of the 
Nation’s productive capacity, he testified as follows: 

Mr. Sma. I have discussed this a number of times with Mr. Morison, and I 


pointed out to him some of the practical difficulties, if you like, in the concept. 
Take our great country. It is spread all over the place. The distances are great. 


1 Hearings, p. 257. 
20 Td., p. 245. 
21 Id., p. 257. 
2 1d., p. 304. 
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Mr. Stevens. Mr. Small, if I might interrupt, perhaps vou could first tell us 
the extent to which that is being done now, and, secondly, comment on the 
feasibility of it. 

Mr. SMALL. In every one of the procurement offices—and I say this advisedly— 
and in practically every one of the prime contractors’, they have registers of 
potential subcontracting capacity, and we have registers of prime contract and 
subcontract capacities, people who have said that they believe they can make this, 
that, or the other thing, and have told the procurement people what their capabili- 
ties are, their tools, their skills, and so forth. 

There is a great deal of that that has already been done and is being utilized. 
One of the functions, for example, of the small business specialists is to do that 
very thinginthis area. One of the functions of the NPA Small Business Office is to 
do that same thing. Many of the chambers of commerce have made those 
surveys locally. A great deal of work along that line has been done, but not 
coalesced into a national picture back here in Washington. And that is the thing 
that bothers me, because the situation in a local plant—say Joe Doaks, who has 
less than 500 employees, today he may have no work, tomorrow he may be full up. 
It is quicksilver. It changes every hour almost as you go through these industries. 

Therefore, by the time that you have collected all that information into Wash- 
ington, a terrific task, it would be out of date. Therefore, I think that that kind 
of information, completely up to date, should be maintained at the local level in 
every one of the communities. I think it could accomplish a very great deal of 
good. But bringing it into Washington, I think it would be out of date before it 
got in. 


Mr. Small also stated that “Small business concerns comprise a very 
substantial portion of the industrial production potential of the United 
States” and that “the services have a selfish interest in helping small 
business because they know that they need this capacity.” * 

The subcommittee realizes the magnitude of the task of trying to 
maintain a thorough inventory of industrial productive capacity and 
the many attendant difficulties which will be met in an effort to carry 


out the intent of Congress that all elements of our competitive society 
be given an opportunity to participate in the mobilization program. 
Nevertheless renewed efforts should be made to ascertain the capacity 
of the smaller producers in the economy and to prevent undue expan- 
sion of the facilities of already dominant producers in an industry 
where there is idle small plant capacity. The subcommittee believes 
that there, is great room for improvement in the policies of the 
Munitions’Board in disc harging its statutory duties in relation to 
industrial planning and inventory. 


C. NEGOTIATED AND ADVERTISED PROCUREMENT 


Although there are many statutes covering the general subject of 
military procurement, the Armed Services Procurement Act of 1947, 
is the statutory authority under which the bulk of present emergency 
purchasing is being carried on. The act— 


represents a comprehensive revision and restatement of the laws governing the 
procurement of supplies and services by the War and Navy Departments. It 
holds to the time-tested method of competitive bidding. At the same time. it 
pulls within the framework of existing law almost a century’s accumulation of 
statutes and incorporates new safeguards to eliminate abuses, assures the Govern- 
ment of fair and reasonable prices for the supplies and services procured, and 
affords an equal opportunity to all suppliers to compete for and share in the 
Government’s business * * *,2 


The legislative history of the act indicated that the “strict admini- 
strative interpretations’ of existing procurement legislation had 
® Hearings, p. 324. 


*Id., p. 235. 
2% H. Rept. No. 109, 80th Cong., 2d sess. (1947). 
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resulted in contracts being ‘awarded primarily on a lowest-price 
basis, irrespective of the best public interest or of lower ultimate 
price,” and that “while existing law does not require this result it is 
nevertheless a fact.’’ * 

Section 2 (b) of the act was intended to aid in the development of a 
large number of known and capable suppliers to insure geographical 
safety and freedom from production bottlenecks. 

The primary provision of the act directed that all purchases for 
supplies and contracts for services be made by advertised bid methods 
and that only in the exceptional case, as in a national emergency, was 

resort to negotiation to be had. Thus the broad purposes of the act 
were to secure for the United States the benefit of competition and for 
prospective suppliers a method of bidding which would give them all 
an equal opportunity to participate in the program. 

At present over 90 percent of all procurement is being carried on 
under the section permitting negotiation. It is mteresting to note the 
effect of negotiation on the distribution of the number and dollar 
value of contracts as between small and large business. For instance, 
in January of 1951, small business received 33.9 percent dollarwise 
of all advertised procurement. In February this amounted to] 38.2 
percent; in March, 56.7 percent, and in April 60.4 percent. As to 
negotiated procurement, small business, in January of 1951 received 
13.5 percent dollarwi ise ; in February, 19.9 percent; in March 24.4 
percent and in April, 26.9 percent. Of total procurement dollarwise, 
small business received, in January of 1951, 16.9 percent of all procure- 
ment; in February, 22.2 percent; in March, 26.5 percent, and in 
April, 28.3 percent.” While the Munitions Board pointed with 
pardonable pride to the increase in purchases from small firms during 
the period of January through April of 1951,” it is interesting to note 
that in the subsequent months of May and June statistics show a 
decrease percentagewise to 21.0 and 17.5 of the total purchases from 
small firms by the military. And asa matter of fact the fiscal year 
total for 1951, 21.0 percent, is considerably less than the percentage 
for fiscal year 1950, 24.5 perc ent.” 

From an examination of the statistics * especially prepared for this 
subcommittee by the Munitions Board and each of the armed services, 
it would seem that a more intensive effort must be made to negotiate 
procurement among several concerns in particular industries, in 
which, because of unique abilities and capacities, one firm might 
otherwise be in a position to dominate even its sizable competitors. 

In this connection it should be noted that even the most diligent 
efforts to award contracts to concerns arbitrarily classified as ‘small 
business” because they employ less than 500 persons provides an 
inadequate method of dealing with this problem. For in some 
industries even the smallest competitors may have more than 500 
employees, and in other industries it might be possible for one concern 
to have monopoly power even though it has less than 500 employees. 
Since the problem of maintaining competition obviously varies from 
industry to industry, procurement officials must be guided by many 
considerations other than a rigid definition of small business. 

%S. Rept. 571, 8th Cong., 20 sess. (1947). 
27 Exhibit 6, Small Business in the Defense Program, July 1, 1950-June 30, 1951. 
28 Hearings, p. 236. 


2 Munitions Prodnetion Report, Munitions Board, September 12, 1951. 
30 Exhibits 36-A, 36-B, 38-A, 38-B, 38-E, 38-H, and 38-J, pp. 328-345. 
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D. PROCUREMENT PLANNING 


Despite the lessons which should have been learned from previous 
experiences in military procurement during periods of national emer- 
gency, there exist today many essential problems in procurement 
planning of a fundamental nature for which it is imperative that those 
charged with procurement responsibilities find immediate solution. 

The subcommittee has found that there is no central agency which 
has the responsibility for developing a comprehensive and complete 
guide for procurement planning. The division of responsibility be- 
tween the Munitions Board and the National Security Resources 
Board under statutory authority and the emergency agencies under 
Executive orders has resulted in a situation wherein only a clarifica- 
tion of functions might eventually eliminate the prevailing chaos. 
The ostensible failure of the development of an M-day plan has 
resulted in an inability to correlate estimated military requirements 
with existing industrial capacity or potential. 

Chairman Small’s statement ‘‘that the responsibility of the Muni- 
tions Board for mobilization planning was somewhat curtailed during 
June 1950 and later superseded almost entirely” *' would lead one to 
believe that procurement planning for the military has been delegated 
to the civilian control agencies. 

Nevertheless, Mr. Small’s characterization of the Munitions Board 
as ‘‘a board of directors of the biggest business organization in the 
world” * indicates that there is a definite function vis-4-vis planning 
and procurement that is the Board’s sole responsibility. The contra- 
diction inherent in these statements has not been clearly explained 
away to the subcommittee’s satisfaction. Mr. Small’s statement that 
the Munitions Board’s function includes “the coordination of the pro- 
curement, production, and requirements activities of the military 
departments and supply management generally. The Munitions 
Board buys nothing. Further, it has no authority to designate those 
individual firms who will receive contracts’ * further makes 
uncertain the exact responsibilities of the Board. 

Do procurement responsibilities rest squarely on the individual 
departments in the Department of Defense with the Munitions Board 
having the anomalous role of coordinating interservice procurement 
policies? This indeed would place a modicum of responsibility on the 
Board to carry out the express provisions of the National Security Act 
amendments of 1949, the policy of the Defense Production Act and 
the numerous declarations of intent that “‘the industrial base of the 
economy be broadened to the fullest extent.’ ** For even in the 
exercise of its coordinating function, the Board should have a plan 
together with complete factual information about who, in our indus- 
trial economy, is able to produce the necessary materials. This is 
especially relevant to the problem of monopoly power and concen- 
tration, for it demonstrates that although the Board knows who may 
produce a certain commodity, a tank or an airplane, it has and should 
exercise a concommitant duty to plan for procurement so as not to 
concentrate such commodity production in certain already integrated 
es where it is possible to avoid such imbalance. 


He » Pp. 257 
Td, p. 279 
3 1d., p. 234 
4 Department of Defense, Gen. G. C. Marshall’s directive, December 18, 1950. 
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The essentiality of carrying out the concommitant duty to avoid 
undue concentration in the hands of a few is set forth in the testimony 
of Mr. H. Graham Morison, Assistant Attorney General in charge 


of the Antitrust Division of the Department of Justice. Mr. Morison 


states that 


It is of the utmost importance that we do not permit this period of aceclerating 
mobilization to continue the trend toward concentration of industrial control 
which has received so great an impetus in World War II by reason of the consolida- 
tion of production in a smali number of large-scale corporations.* 

Acknowledging the importance and value of the larger producers, 
Mr. Morison emphasizes the great need for “over-all central planning 
in the conduct of the Government procurement program” so that ‘we 
may insure both that we shall have military supplies when and as we 
need them and that our competitive economy will continue undimin- 
ished in strength * * *7% 

\ithout such a plan there could be no real measure of control over 
the interservice conflicts that may arise when more than one depart- 
ment of the Armed Forces bids for the services of a particular producer. 
Not only does this make all the goals of the military more difficult 
of achievement but it increases the bargaining position of the larger 
manufacturing entities who must be importuned by procurement 
officers and induced to produce for the particular service, sometimes 
with incentives being offered by the Government which have the 
effect of increasing their economic position in an industry. 

The absence of an over-all inventory of productive facilities and the 
resulting danger that defense orders may be concentrated in the hands 
of a relatively few large concerns may have the effect of distorting the 
position of dominant producers in an industry while relegating into 
limbo the great productive capacity of the thousands of less prominent 
manufacturers. This is especially important today since so much of 
procurement relates to the produc tion of end products and not to the 
building up of basic capacity. Both the potential waste of productive 

capacity and the possibility ‘that competition may be substantially in- 
jured by the loss of many smaller entities are matters of great importance. 

It is true that the Munitions Board and the armed services have 
records reflecting the concerns that are making the various weapons 
of defense. But ualess these ageacies are also well informed about 
productive capacity that has not yet been used, it is obviously im- 
possible for them to guage the effect of their procurement activities on 
the competitive structure of the industries with which. they deal. 
Procurement actions which are actually taken must be analyzed in a 
frame of reference which permits study of concerns which are not 
not supplying the military as well as those which are. 

Chairman Small has, of course, recently assumed his office and the 
continuous turn-over of policy making heads within the Munitions 
Board may be the cause for some of the difficulties outlined above. 
But, in the subcommittee’s considered opinion, the problems of 
concentration and monopoly power have not been adequately appre- 
ciated by any responsible agency within the structure of the Depart- 
ment of Defense or the Office of Defense Mobilization. 

It is not sufficient, in the subcommittee’s opinion, that 73.2 percent 
of defense contracts numberwise go to small business or that small 





35 Hearings, p. 159, 
% Ibid. 








62 THE MOBILIZATION PROGRAM 


business received 21 percent of contracts let dollarwise.*” The problem 
again reiterated is not one of small versus large; but rather is related 
directly to the degree of competition stimulated on all levels of 
industry. For instance, during the last war, Hudson Motor Car Co. 
ranked No. 83 among the 100 manufacturing corporations receiving 
the largest volume of prime war contracts.** During the present 
emergency, the same company not only does not appear on the list 
of 100 top recipients of defense contracts*® but, indeed, at the time of 
the subcommittee’s hearings, had not received one single prime con- 
tract. Assuming that the company had expressed a desire to partici- 
pate in the defense effort and assuming that the company had the 
technical skill that it apparently had in the last war, it can hardly be 
said that the procurement policies of the defense agencies have 
tended to preserve the competitive position of one of the smaller con- 
cerns in the automotive industry. 

Admiral Ring was apparently unaware of this situation, however, 
when he assured subcommittee members that procurement officials 
in Detroit were conscious of the need for dispersing Government con- 
tracts. He stated, in the following colloquy with counsel: 

Admiral Rina. If you will change Chicago to Detroit - 

Mr. GoupsteEINn. All right. Make it Detroit. 

Admiral Rina. We concentrate in Detroit in one procurement office the pro- 
curement of all automotive vehicles across the board for the entire Department of 
Defense. So the man making that decision does not have to turn to anyone but 
himself. He knows how many Chevrolets he has bought, how many Kaisers, 
how many Fords, how many Studebakers, and how many Packards.” 

Furthermore, the position of others in the automotive industry has 
been altered, intentionally or otherwise, by the failure on the part of 
procurement officials to plan the broadening of the base of that 
industry. In the section on procurement statistics there is an analysis 
and comparison of the position of various producers in the automobile 
industry, recipients of defense contracts, which will illustrate how, 
as between large companies, it is possible for positions in an industry 
to vary and how one concern may outdistance all others and in effect 
become moré concentrated. 

Thus it is apparent that whatever the cause, the importance of a few 
large firms is emphasized by the decrease in the number and position 
of former competitors and this may be noted generally from all of the 
statistics in the record. This is not a factor impugning the motives of 
the larger corporations, for as the statistics show, even among the 
larger corporations in the automotive industry a relatively large 
company may suffer. Rather, the subcommittee wishes to emphasize 
the failure of the procurement officials to broaden the base. Assessing 
responsibility for the failure of such officials to implement a firm 
national policy is not an easy task because it is not always possible to 
fix definitely the legal responsibility. The earlier discussion indicated 
that the statutory responsibility was given to the Munitions Board, 
but that certain Executive orders had shifted the responsibility to the 
Office of Defense Mobilization. It may be noted that the Assistant 
Attorney General apparently concurs with Mr. Small’s opinion that 
the primary responsibility had been transferred from the Munitions 


37 Exhibit 20, p. 237. 

38 Exhibit 36-A, p. 328. 
39 Exhibit 36-B, p. 329. 
# Hearings, p. 326. 
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Board to the Office of Defense Mobilization, as is indicated in the 
following colloquy with Congressman Keating: 

Mr. Keatinc. Why is that not a proper function of the National Security 
Resources Board? 


Mr. Morison. Mr. Keating, I would say not, for this reason, any more than 
if I were the president of General Motors—I would not want an unrelated sub- 
sidiary outfit doing my production lay-out planning. I would think it would be a 
part and parcel of the job of my production people and my finance people. 

Mr. Keatina. Who is to correlate it? Is it the Defense Department? 

Mr. Morison. I should say that that should be a job either in the Office of the 
President or in Mr. Wilson’s office, the over-all head of our defense effort and our 


production effort. This kind of ground rules and planning must emanate from 
the top. 


It might be delegated a layer below that, since the military, presumably, have 
to work their procurement within the framework of the Office of Defense Mobiliza- 
tion. And the priorities and allocation problems have impact on that. It would 
seem to me that would be the place where it would have to be. 

Mr. Keatina. I think you have an important point. I am trying to figure out 
whose responsibility it is. Maybe that is not my job, but it ‘strikes me that if 
Congress is going to do anything constructive here they ought to point out whose 
responsibility it is to do such planning and to take such steps. 

Mr. Morison. Yes, sir. I might say on that point, Mr. Keating, that I con- 
ceive there is no necessity for new legislation. The authority is obviously there. 
Organizationally it would seem to me that it should be at the heart of our defense 
agencies, which is the Office of Defense Mobilization." 

Regardless of where the final responsibility lies, it seems perfectly 
clear that some agency should be required to keep detailed procurement 
records so that the impact of the procurement program upon industry 

‘an be measured. 

The subcommittee, in the course of its procurement investigation, 
requested from the Munitions Board and each of the Military Depart- 
ments detailed statistics relating to military purchasing. Some infor- 
mation was finally developed although serious question has arisen as 
to its accuracy. 

For example, apparently no records reflecting the activities of sub- 
sidiary or affiliated companies of the larger concern are kept. ‘Thus 
without a painstaking search through the standard reference works, 
no agency can ascertain the extent of contracting activity inuring 
the benefit of an already large integrated operation. This instance 
demonstrates the lack of procurement planning which seems so 
essential to the success of the defense effort. 

The subcommittee was informed by Chairman Small of the Muni- 
tions Board that even though direct contracting was carried on by a 
relatively small number of large companies, the necessity for extensive 
subcontracting would materially spread much of the work throughout 
the economy. While this is undoubtedly so, the subcommittee does 
not feel that subcontracting alone is a sufficient protection to the 
maintenance of competition. It was understandably difficult for the 
agencies to compile and collate details as to the effect of subcon- 
tracting. Thus from a practic ‘al standpoint the effect of such activity 
is not really known. Assuming however that the recipients of large 
contracts do subcontract, the result may well be to make the subcon- 
tractors, possibly former competitors in peacetime, less “independent” 
than would be the case if all other factors were equal. 

The mere fact that each prime contract has a clause requiring that 
there be “maximum subcontracting”’ seems hardly to be sufficient to 
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insure an adequate broadening of the industrial base as required by 
General Marshall’s directive of December 18, 1950. 

That there remains much to be done in the adequate disposition of 
military procurement orders and that subcontracting alone will not 
answer the criticisms which have been leveled at procurement officials 
was pointed out to the Munitions Board itself by Harry E. Blythe, 
adviser to the Chairman on small business in a memorandum written 
on May 31, 1951, in which he commented on the progress, to date, of 
the Board in broadening the procurement base. Blythe observed: 

All of these programs have brought about a definite consciousness of the problems 
of small business and without any question they have been of great benefit to 
small business but in my estimation we have only scratched the surface and 
actually we may not even know what the basic problem of small business is. 
We do know that big business is getting bigger; for example, General Motors is 
doing over 58 percent of all the automobile business of the country. The United 
States Steel Corp. is producing about one-third of all the steel in the country and 
although other companies do not dominate to a similar extent the industry in 
which they are in, relatively few companies in these other industries are becoming 
more and more dominant. 

Now, you and I know there is notbing wrong in bigness in itself but it is just 
possible that under the present tendency we might be killing the goose that laid 
the golden egg in our over-all economy. By that I mean that more and more 
smajl businesses are becoming purely subcontractors and if carried to the extreme 
it is perfectly possible that the inventive genius and imagination of individuals 
such as Andrew Carnegie, Henry Ford, and so forth, may be stifled and by the 
very nature of subcontracting we may be eliminating or at least limiting the birth 
and development of new ideas and the growth of new industry. 

Furthermore, the entities who receive prime contracts are not only 
assured of reasonable profits but they also receive materials by priority 
and allocation which permit continued productive activity. These 
factors, undoubtedly, further strengthen their economic position, es- 
pecially where they have on their books backlogs of contracts to be 
performed over a period of time. 

The granting of contracts, in addition, often means the assurance of 
receiving aylequate financing from either public or private sources. 
Other benefits such as certificates for accelerated tax amortization 
often flow directly from the fact that the applicant has received a 
Government contract and must increase his productive facilities in 
order to produce. This often is a weighty factor to be considered 
in the approval of such certificates. 

The subcommittee again states its considered belief that some 
affirmative action be taken immediately to insure the institution of an 
adequate system of procurement planning to the end that the mate- 
rial be produced quickly, cheaply, and efficiently while at the same 
time assuring that the economy of the country remain sound. 


E. PRIME AND SUBCONTRACTING 


It is difficult to gage how effectively the base of our economy is 
being broadened as the result of the subcontracting activities of 
recipients of prime contracts. So far as advertised bid and nego- 
tiated prime contracts are concerned, the Munitions Board and the 
armed services, largely at the instance of this subcommittee, ar- 
ranged to publicize all invitations to bid on unclassified prime con- 
tracts between $25,000 and $250,000 in amount. 


42 Exhibit 41-B, p. 367. 
43 Department of Defense, press release No, 645-51, May 16, 1951. 











THE MOBILIZATION PROGRAM 65 


In addition, a standard clause, presently used by the Air Force, 
is being prepared for all procurement contracts which will state in 
effect that “the contractor agrees to accomplish the maximum 
amount of subcontracting * * * consistent with efficient perfor- 
mance * * * ” “In fact,” Mr. Small told the subcommittee, “the 
subcontracting plans of the large prime contractor are thoroughly 
discussed with him before he gets his contract.”’ “ 

In light of the fact that 100 corporations received 55.3 percent of 
the dollar volume of prime contracts during the period from July 1, 
1950, through March 31, 1951, there is substantial reason to require 
subcontracting by a more direct method than heretofore has been 
the case. The “hoarding” of prime contracts even with subcon- 
tracting would encourage economic concentration; but to permit 
retardation of the process of subcontracting would be an even more 
disastrous error. This is particularly serious in light of the expansion 
of fabricating facilities of already integrated producers which is being 
encouraged by the accelerated tax amortization program. Further- 
more, whatever the cause, the importance of a relatively small number 
of larger firms engaged in prime contracting is evident from statistics 
in the record. 

Apparently no records reflecting the prime or subcontracting activi- 
ties of various subsidiaries and affiliates of large integrated producers 
are kept. This again demonstrates the lack of planning essential 
for success in the defense effort. 

The mere fact, as stated above, that each prime contract has a 
clause assuring maximum subcontracting seems hardly sufficient to 
insure an adequate broadening of the industrial base. Indeed, as 
stated by Congressman Keating, such a clause may be “really nothing 
much more than a pious declaration of intention.” In may be 
“so indefinite as to be difficult of being enforced if the contractor 
failed to give out X number of subcontracts.” ” 

The entities receiving prime contracts not only are assured of reason- 
able profits and an opportunity to use their facilities to the greatest 
extent before subcontracting but also receive materials by priority 
and allocation which permit continued employment of labor forces 
while less fortunate competitors are forced to lay off help. 


F. STATISTICAL ANALYSIS 


As a preface to a general discussion of the statistics relating to 
procurement, the subcommittee feels compelled to make certain 
observations as to the adequacy of the statistical records kept by the 
Munitions Board. 

In the letter written March 27, 1951, the subcommittee inquired 
as to the availability of data showing the amount of prime contracts 
awarded to the 100 corporations which are the top recipients of de- 
fense orders, together with material relating to the activities of their 
subsidiaries or controlled affiliates. The Munitions Board replied 
that ‘Such data can be assembled, although it is a fairly sizable clerical 
undertaking, complicated particularly by the problem of subsidiaries 





44 Hearings, p. 238. 
4 Id., p. 316. 
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and affiliates.’ ** The reply went on to say that the “data for the 8 
months’ period, for at least the top 50 companies, could be assembled 
by about the first week in May.” The information was actually 
received on June 11, the day that hearings on this phase of the mobiliza- 
tion program commenced. At that time the information purported 
to be an accurate collation of all the contracting activities of the De- 
partment of Defense. In between the time of request and the receipt 
of this information numerous conferences were had on a staff level 
wherein many of the difficulties encountered by the Munitions Board 
were discussed and various arrangements were made to modify the 
request of the subcommittee. The material in this final form is part 
of the record. * 

In order further to secure an accurate picture of the contracting 
activities of the various branches of the Armed Forces and a broader 
base from which to work, the subcommittee asked the services for 
the same general type of information which it had requested of the 
Munitions Board.* This material was forthcoming in timely manner 
although difficulties similar to those experienced ‘by the Munitions 
Board were also encountered by the Armed Forces. 

The analysis to follow is based entirely on the statistics furnished 
by the services and by the Munitions Board in spite of the fact that 
some items apparently cannot be reconciled. In addition, the sub- 
committee has information which leads it to believe that, whatever 
the failure of the reporting system may be, the persons charged with 
the responsibility of keeping track of military purchasing have not 
yet devised a workable system. For example, a General Motors press 
release of March 2, 1951, indicates that “Defense orders amounting 
to more than $3,000,000,000 are now on the books of General Motors 
or are represented by assigned projects. * * *” It further states 
that “approximately two-thirds of the above volume of defense work 
was not assigned to General Motors until after the declaration of a 
state of emergency * %* * and most of it has just been finalized 
in the last 2,weeks.’”’ The Munitions Board’s statistics as of March 
31 reflect et General Motors contracts amount to but $1,055.3 
million dollars, or less than half that amount General Motors itself 
declared it has received. 

In addition, the total procurement figures supplied by the Army, 
Navy, and Air Force relating to General Motors, within the date 
periods mentioned, are as follows: 


Army (July 1, 1950—-Mar. 31, 1951) _- 324, 254, 180 


Navy (July 1, 1950—-Mar. 31, 1951) be zs 536, 361, 836 


Air Force (July 1, 1950-Apr. 30, 1951) <sdoadeadies meaisaiaincatah wii hie... 


UMD a) eee a Sd ya Gee ees oe ee Ei ee: . 1, 563, 837, 462 


Again, as stated above, G M hed received approximately two-thirds 
of its procurement business after the declaration of emergency; De- 
cember 16, 1950. Thus it appears that even the services have, to say 
the least, been conservative in crediting General Motors with the share 
of procurement that the latter claims is on its books. 

Insofar as possible, the Munition’s Board’s statistics are said to in- 
clude all definitive contracts as well as letters of intent. It is under- 


46 Exhibit 37-B, p. 335. 
47 Exhibits 36-B aa 39-A, pp. 329 and 346 
48 Exhibits 38-A, 38-B, 38-E, 38-H, 38-J, pp. 335, 340, 341, 343, 345. 
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stood that the Munitions Board is not able to explain the great 
differences in statistics; and staff conversations have confirmed “that 
perhaps General Motors does not classify its contracts in the same 
manner as does the Munitions Board. 

The value of analysis of the statistics received from the Munitions 
Board by the sube ‘ommittee is necessarily qualified by the inconsist- 
encies set forth above. 

The need for a strong reassertion of policy and for continuing in- 
doctrination of procurement officers in the urgency of maintaining 
competition remain pressing problems still confronting the Depart- 
ment of Defense. It is not sufficient, in the subcommittee’s opinion, 
that “if a fellow is in violation of what they [the procurement officer] 
want him [the contractor] to do, the odds are that an equally com- 
petent manufacturer would get the next contract and not this fellow 
who was obdurate or trying to dodge his responsibilities.” *° 

By far the greater percentage of procurement as it relates to present- 
day military requirements involves the manufacture of specialized 
end products requiring the use of productive skills and facilities 
possessed primarily by the larger industrial entities in our economy. 
The pressing need for meeting production goals, the desirability of 
mass production, the efficient use of labor forces, the utilization of 
present facilities, the conservation of materials in short supply and the 
ability to produce at lower costs add to the patent advantages of deal- 
ing with large companies; and these benefits, the subcommittee 
realizes, accrue to the benefit of the country. It is with this in mind 
that these statistics are studied. 

Of the total dollar value of prime contracts, 55.3 percent has gone 
to 100 corporations. General Motors Corp. heads the list with 6.5 
percent of total prime contract procurement for all corporations. In 
World War IT, the 100 recipients receiving the largest volume of prime 
contracts accounted for 67.2 percent of the total dollar volume of 
procurement going to all corporations. Of this amount General 
Motors received 7.9 percent of the total amount dollarwise. The 
figures supplied by the Munitions Board for the present emergency, 
with respect to both the 100 top recipients and also the single leading 
company, indicate that they are now of less importance relative to 
total procurement than was the case in World War II. General 
Motors Corp. has, however, maintained its position at the head of the 
list of the top 100 recipients and has, both in World War II and the 
present emergency, received 11.7 percent of all the dollars going to 
the top 100. 

The position of General Motors Corp. with respect to other com- 
panies engaged in less widespread activity in the automotive industry 
has increased markedly at least when its contracts are measured by 
dollar volume. The automobile manufacturing concern whose dollar 
volume of prime contracts most closely approached the position of GM 
in World War II was Ford which then received approximately 36 
percent of the dollars that GM received. During the present emer- 
gency GM’s nearest automotive competitor is C hrysler which received 
approximately 21 percent of the dollar amount that GM received. 

The third ranking automotive producer, Chrysler, received 24 per- 
cent of the amount that GM received in World War II while in the 
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present emergency the third ranking company in that industry, Ford, 
received 18 percent of GM’s dollar volume. 

In addition, while there were 13 corporations of the auto industry 
engaged in prime contracting among the 100 largest recipients in 
World War II, their number has decreased to 11 in the present 
emergency. ‘The Hudson Motor Car Co. received 290.0 million or 
2.4 percent of GM’s dollar volume in World War II while as of March 
31, 1951, it had not received a single prime contract. 


Relative position of recipients of defense prime contracts in the automotive industry 
during World War II and prese nt emergency i 


World War II? Present emergency 3 


Rank a id Millions | Percent || Rank ame le Millions | Percent 

in 100 pe of dollars | of total | in 100 Verperacten of dollars | of total 

All corporations - -|175, 062. 9 17.1 All corporations 16, 152.9 11.3 

1 | General Motors 13, 812.7 7.9 1 | General Motors 1, 055. 3 6.5 

3 | Ford 5, 091. 0 3.0 10 | Chrysler - - . 220. 5 1.4 

8 | Chrysler 3, 394.8 1.9 15 | Ford 199.1 | 1.2 

18 | Packard 1, 783.8 1.0 27 | Willys Overland __.. 78.6 5 

27 | Nash Kelvinator 1, 162.6 7 35 | Packard 58.3 4 

28 | Studebaker 1, 143.8 7 41 | Kaiser-Frazer 15.9 3 

38 | Continental Motors 782.9 1 43 | Studebaker ; 44.3 .3 

47 | Diamond T Co 535.7 3 45 | Fruehauf Trailer Co__- 36.0 {3 

48 | Willys Overland 522. 2 3 47 | Continental Motors 36.0 3 

54 | White Motor Co 471.6 3 48 Reo Motors - ‘ 33.6 oa 

63 | Mack Trucks 396. 1 - 85 Twin Coach Co. ; 19. 6 sa 
&3 Hudson Motor Car Co 290. 0 a 
85 | Autocar Co 279.5 2 


1 Compiled from exhibits 36-A and 36-B. 
2 Subject to footnote, exhibit 36-A. 
3 Subject to footnotes, exhibit 36-B 


Aircraft procurement bulks large in dollar volume due to the rapid 
obsolescence of propeller-driven planes and the necessity for a swift 
build-up to meet military requirements. Although relative positions 
of some companies in this field have changed markedly, the over-all 
percentage of procurement going to aircraft concerns remains about 
the same. One new company, the Piasecki Helicopter Corp. has 
strongly entered into the aircraft field due to the military emphasis 
placed on this innovation. The example set by this corporation 
shows that opportunity for entry into a highly competitive field 
remains a real possibility for those who have a product and the 
ability required to produce. 

Likewise, the McDonnell Aircraft Co., which has for years special- 
ized in the production of jet engines, appears to have entered the 
competitive field of aircraft production with vigor. It, too, is inde- 
pendent of any large manufacturers; and, as in the case of Piasecki, 
demonstrates that it is possible for new concerns to enter this industry. 

Other corporations on the list of top recipients of prime contracts 
in the present emergency, representing the electrical machinery, oil, 
rubber, railway rolling stock, and steel fabricating industry groups 
are the same as those represented by the list of World War II recipients. 
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Relative position of recipients of defense prime contracts in the aircraft industry 
during World War II and present emergency ! 








World War II? 1] Present emergency ® 
Rank eat Millions | Percent |} Rank . sia | Millions | Percent 
in 100 Corporation of dollars | of total || in 100 Corporation of dollars | of total 
All corporations -_ _|175, 062.3 22.5 All corporations 16, 152.9 22.3 
2) Curtiss-Wright 7, 091.0 4.1 2 | United Aircraft 554, 2 3.4 
4 | Consolidated Vultee 4, 875. 2.8 3 | Douglas Aircraft ‘ 511.0 3.3 
5 | Douglas Aircraft 4,431.3 2.5 » | Boeing Aircraft - 392.0 2.4 
6 | United Aircraft 3. 923.0 2.2 6 | Grumman Aircraft 352.8 2.2 
10 | Lockhead Aircraft 3, 246. 2 1.9 7 | Lockheed Aircraft 306. 1 1.9 
11 | North American 2, 768.8 1.6 8 | Republic Aviation 251.1 1.6 
12, Boeing Airplane 2, 700. 2 1.5 9 | North American 226. 6 1.4 
14 Glenn L. Martin 2,344.8 a 13 | Curtiss-Wright 203. 1 1.3 
17 | Bendix Aviation 1, 869. 2 1.1 17 | Consolidated Vultee 168. 7 1.0 
22 | Grumman Aircraft 1,330.4 8 Ik | Bendix Aviation 125.8 8 
24 | Republic Aviation 1, 231.5 oe 19 | MeDonnell Aircraft 109.9 .7 
25 Bell Aircraft 1, 228.3 Le 21 Fairchild 91.0 .6 
32 | Aviation Corp.!__ 1, 045.6 6 22 * Glenn L. Martin ; 86, 2 5 
69 | Beech Aircraft 351.3 2 24 | Northrop 83.0 5 
73 | Fairehild 334.1 oY 31 | Bell Aircraft 64. 2 -4 
84 | Brewster 281.8 o2 45 | Piasecki Helicopter 36.7 2 
100 | Northrop 232. 3 el 68 | Beech Aircraft 24.7 .2 


! Compiled from exhibits 36 > and 36-B. 
2 Subject to footnotes, exhibif 36—A. 
3 Subject to footnotes, exhibit 36-B. 
4 Aviation Corp. is an integrated corporation, only a part of its product being aircraft or aireraft parts. 
It is now listed as Aveo Corp.; negligible aircraft production, hence not in present table. 


VI. AcceELERATED TAx AMORTIZATION 


Now again, as in World War IT, when our Government recognized 
the need for a rapid expansion of productive facilities to meet the 
growing threat of conflict, Congress has sought to stimulate the tax- 
payer-producer by providing additional incentives in the form of tax 
savings to those who are willing to expand their facilities beyond a 
point where, in normal times, a fair return on their investment could 
be expected. The primary device adopted to encourage the rapid 
expansion of such capacity is the accelerated tax amortization pro- 
gram, whereby the producer, upon certification and at his own elec- 
tion, is permitted to amortize the cost of the additional productive 
facilitv over a period of 5 years instead of the period available under 
the Internal Revenue Code in normal times, generally 20 years. 

The flood of applications for accelerated tax amortization has 
virtually inundated the agencies and officials charged with the re- 
sponsibility of reviewing and passing on the need for the expanded 
capacity. As in World War II, large integrated as well as medium 
and small size companies have hastened to obtain certification. The 
theory behind this form of tax benefit is that rapid amortization of a 
high percentage of cost may make possible prompt expansion of 
industrial capacity at comparatively little cost provided that returns 
are high enough to assure tax savings sufficiently large to finance 
plant construction out of profits. 

The providing of incentives for industry poses problems of modera- 
tion and control, some of which are dealt with in this report. Prob- 
lems which relate to monopoly and economic concentration include 
the mechanics involved in planning for expansion; the expansion of 
large integrated entities, nonintegrated companies, and small compet- 
itors; the broadening of the industrial base; the possible effect of the 
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program on competition; and whether or not the intent of Congress 
is being carried out with regard to the protection of competition and 
of the Nation’s economic health. 

The Revenue Act of 1950, by its terms, permits certification of only 
that percentage of a facility which is deemed essential to the national 
defense. Thus only the cost of that portion of a facility which is 
certified may be amortized rapidly. This represents an important 
change from the practice during World War IT when almost all appli- 
cants received either 100 percent certification or nothing. Further- 
more, it is plain in the present law that facilities having residuary 
civilian use should be amortized over a normal depreciation period. 

Apparently, however, there has been a difference of opinion on_the 
policy to be adopted with relation to industrial expansion. Was 
expansion to be limited to projects connected with production for the 
military or was the whole industrial capacity of the country to be 
expanded across the board? It is evident that the decision to expand 
the entire industrial base of the economy has been made. The impact 
of the program upon economic concentration may therefore affect. 
every segment of the economy. 


A. STATUTORY AND ADMINISTRATIVE A&®THORITY 


During World War II, the Internal Revenue Code was amended to 
permit amortization of the cost of emergency defense facilities over a 
period of 5 years instead of the period of normal de preciation ordinarily 
permitted.” A similar provision is in effect today although important 
modifications were included to meet objections raised during the last 
war.”! 

Section 216 of the Revenue Act of 1950 which amends chapter 1 of 
the Internal Revenue Code by inserting section 124 (a) after section 
124, gives to the President authority to appoint a certifying authority 
to determine ‘“* * * only so much of the adjusted basis (cost) 
of the facility * * * as attributable to defense purposes” and 
to issue a certificate of necessity to authorize accelerated depreciation.” 

Executive Order 10172, designates the Chairman of the National 
Security Resources Board as the certifying authority for accelerated 
amortization pursuant to section 216 of the Revenue Act of 1950. 

Executive Order 10172 further provides that— 


2. In earrying out his function as the certifying authority, the Chairman shall 


utilize departments and agencies of the Government according to their respective 
assigned responsibilities pursuant to the Defense Production Act of 1950, as 
follows: 

(a) To furnish reports and recommendations in respect of applications for 
necessity certificates relating to the amortization of emergency facilities. 

(5) To maintain relationships with the various industries in respect of applica- 
tions for necessity certificates. 

(ec) ‘lo develop necessary programs for the expansion of capacity. 


Executive Order 10193, establishes the Office of Defense Mobiliza- 
tion. The functions delegated by Executive Order 10172 were to be 


performed under the direction and control of the Director of the 
Office of Defense Mobilization. 


50 See. 124, Internal Revenue Code, as enacted by the Second Revenue Act of 1940, as amended. 
51 Sec. 124 (a) of the Internal Revenue Code, as enacted by the Revenue Act of 1950. 

52 Sec. 216, Reyenue Act of 1950. 

815 F. R. 6929 (1950). 

5415 F. R. 9031 (1950). 
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Executive Order 10200,® created the Defense Production Adminis- 
tration. Numerous functions assigned to various agencies engaged in 
the defense effort were delegated to the Administrator of the Defense 
Production Administration; among them was the certifying function 
originally delegated to the Chairman of the National Resources Board. 

In addition, Executive Order 10161% established and named four 
delegate agencies with which applications for accelerated tax amortiza- 
tion were to be filed. 

These delegate agencies are: Department of the Interior, Depart- 
ment of Agriculture, Department of Commerce, and the Defense 
Transport Administration of the Interstate Commerce Commission. 
Various other specialized delegate agencies were created by subse- 
quent Executive orders. Within the Department of the Interior, for 
example, five separate groups were established to handle particularized 
projects. These are: Petroleum Administration for Defense; Defense 
Minerals Administration; Defense Electric Power Administration; 
Defense Fisheries Administration, and Defense Solid Fuels Adminis- 
tration. All of the claimant functions of these groups remain the 
same while the certifying authority has been shifted from the Chair- 
man of the National Security Resources Board to the Administrator 
of the Defense Production Administration by virtue of Executive 
Order 10200. 

The Chairman of the National Security Resources Board issued com- 
prehensive regulations prescribing definitions, criteria, procedures, 
and responsibilities and powers of delegate agencies as a guide for the 
personnel engaged in the processing of certificates of necessity. 


B. THE MECHANICS OF PLANNING EXPANSION 


There can be no doubt of the necessity for careful planning of the 
program of stimulating expansion in industry by means of certificates 
for accelerated amortization. The significanee of this program, as 
related to the problem of concentration, will of course be magnified 
should the great bulk of the certificates be granted to large integrated 
corporations. Admittedly, in heavy industry “there is no question 
but that it is an extremely difficult job to attempt to secure newcomers 
in the field.” A good illustration of that, Mr. Woodside says, “is in 
the aluminum situation Where efforts have been under w ay for some 
time to get to new producers.”*” A report by this subcommittee 
following extensive hearings on the aluminum industry, made after 
the advent of Korea, fully substantiates this statement.® 

This may largely result from a failure to maintain an adequate 
and comprehensive industrial inventory or plan for the expansion of 
productive facilities. Again, as in the case of procurement planning, 
the Attorney General has taken the position that only if such a plan 
is developed can competition be successfully maintained. Mr. H. 
Graham Morison stated to the subcommittee that, although “I recog- 
nize that I am somewhat uninformed * * * TI-see no economic 
planning in it.’ 





5516 F. R. 61 (1951). 

8615 F. R. 6105 (1950). 

5? Hearings, p. 617. 

58 House Report No. 255, 82d’Cong., Ist sess. (1951). 
59 Hearings, p. 228. 
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Furthermore, Mr. Morison testified that “unless we embark upon 
a program which would entail the inventorying of our facilities now 
in being, their capacity to produce every type of item that is possible, 
their skills and the skills of their manpower and the amount of their 
manpower, their location with reference to an integrated plan of pro- 
duction, I do not see how you can consistently pass upon certificates 
of tax amortization.” 

The officials in charge of the program, particularly Byron D. Wood- 
side, Director, Business Expansion Division, Defense Production 
Administration, however, take issue with this view and claim that 
procedures have been developed to ascertain the need for expansion 
in most industry classifications. At the outset, they admit, there 
were areas which required immediate expansion before definite goals 
could be set. The foreseeable demand for steel is, perhaps, the prime 
example of this situation. However, as a categorical reply to Mr. 
Morison’s assertion that “we cannot do it without some sort of road 
map. And to date I have never seen a road map,’’ Mr. Woodside 
stated that he does not agree that there is no program, although he 
pointed out that ‘* * * from the very nature of the problem, it 
is very difficult in many areas to get accurate estimates.’ He went 
on to say “It is hard to get estimates of requirements from the military 
and elsewhere. To the extent that we have been able to get them 
we have fitted our certifications within those programs.’’® 

It has also been stated that approval of applications have followed 
in chronological order or on a “first-come-first-served basis.’’ Mr. 
Manly Fleischmann, now Administrator of the Defense Production 
Administration, gave testimony before the Joint Committee on De- 
fense Production that, referring to steel, “* * * as to why the 
big ones generally have it instead of the small ones, that is purely due 
to one single factor. The big companies, due to the great advantages 
in engineering and know-how that they have, were, as far as time was 
concerned, the first ones to come in to apply for amortization. It was 
obviously in the interests of the war effort, if vou were going to use 
the amortization statute this way, to go ahead and process these as 
they come in.” ” 

Mr. Woodside, however, stated that such was not generally the case 
in industries other than steel. “The reason why the steel industry was 
selected first for action, and the reason why action may seem to have 
been a little rapid is because there was no doubt in anyone’s mind 
but what that should be the first thing started. * * *’8 Mr. 
Woodside also stated that due to the initial burst of certification 
“The No. 1 steel company has dropped—this is roughly now—has 
dropped something like from 33 percent of total ingot capacity to 
somewhere around 25 or 26.”"% Thus plainly can it be shown that the 
certificate of necessity program may have an effect on the competitive 
position of giants in industry. 

As was explained by Mr. Woodside in testimony before the subcom- 
mittee, this program was not designed as a means of controlling the 
economy of the country. He testified: 





Hearings, p. 224 
62 Hearings, Joint Committee on Defense Production, 82d Cong., Ist sess., Mar. 19, 1951, p. 241. 
6! Hearings, p. 618. 
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Mr. Woopsipe. The applications, as they are filed with us, represent the plans 
of companies for expansion in terms of productive capacity, and we are concerned 
with productive capacity, again, so long as we are well within the requirement. 

It is a little difficult, I think, to envisage the tax amortization program as a 
means of control of whether company A gets an increase in capacity, say, of 100,000 
units or 125,000 units, because the company is coming in with a request for 
amortization on the basis of investing its own capital in an economic unit, and it is 
their judgment as to what is an economic unit for their business. So there is a 
very definite limitation wpon the extent to which you can use this device as a 
means of controlling or influencing or shaping the course of the expansion. 

* * x * * * a 


This is not a means of controlling the economy of this country; it is a means of 
< achieving an expansion of production, and within certain rather broad limits you 
do the best you can to do a fair job on it.© 


The subcommittee, however, is of the opinion that the program of 

certification will have a definite effect on the structure of many 

: industries which comprise the bulk, valuewise, of our industrial might. 
It feels strongly that, within the exacting demands of production 
schedules for the military, vigorous scrutiny must be given to all 
applications for accelerated amortization so that the receipt of such 
certification does not give unnecessary impetus to the growing trend 
of integration and concentration. It is apparent, from the statistics 
that are analyzed later in this report, that the great bulk of certificates 
have been issued to larger entities within selected groups. 

Mr. Woodside also described in detail the manner in which his 
agency has attempted to handle applications for accelerated amortiza- 
tion on an industry-wide basis in order to prevent, insofar as possible, 
undue dislocations in the economy. The general procedure is outlined 
in the following colloquy: 


Mr. Svevens. I believe vou indicated that, as far as possible, you have tried 
to act on an industry-wide basis. 

Mr. WoopsipE. Yes, sir. 

Mr. SvEvENs. I was wondering, when you take action on a number of applica- 
tions affecting a particular industry, are you not necessarily limited by the 
applications which have been filed? 

Mr. Woopsipr. Yes, sir. 

Mr. Srevens. So that, might it not be possible that at a given time when you 
felt it appropriate to take action affecting one industry that the applications on 
file might in fact be from the larger concerns in the industry and at that time 
the smaller companies had not vet filed an appropriate share of applications? 

Mr. Woopsrpe. In general, the way that is worked is something like this, and 
I think I touched on it yesterday: We have approached the problem from an 
industry point of view, and we began with those basic raw material production 
facilities, as to which there could be no doubt as to the need and no doubt as to 
the magnitude of the need, although you might not have had a precise final target 
at the time you acted, as with the situation in steel. 

But as we have gone through this operation month by month and reached out 
into other fields, it is true that you deal with the problem of what you have before 
you at the time. But in any instance where it appeared that the applications 
before us would produce an increase in productive capacity short, far short, of 
what we knew would be required, we thought that it was a proper action in the 
interest of getting this job done that we go ahead and certify to the extent that we 
could, right across the board. 

Now, where we ran into a situation where the applications before us approxi- 
mated or exceeded the estimated requirements—and that has occurred in only 
one or two instances so far—we have delaved, we have held the program up until 
we could get a firm sight on it. That has been one of the reasons for some of the 
complaints about the delay in moving cases. We have attempted not to go 
forward with certification of cases piecemeal where it appeared that there was 
some doubt as to whether the applications before us might exceed the necessary 
expansion. 
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Mr. McCutxtocu. Well, I think that is the proper procedure. We do not want 
in this country excessive production facilities. 

In another respect, however, the methods pursued in the granting 
of certificates may definitely and dangerously affect the competitive 
position of smaller members in an industry. Defense Production 
Administration press release DPA 54, dated June 4, 1951, set forth 
a time limit after which applications for tax amortization will not 
be considered “until after the present backlog has been processed.”’ 
As of the date set for the cut-off, June 15, DPA had not been faced 
with a situation where all necessary expansion had been achieved. 
Mr. Woodside recognized the import of such an eventuality when he 
stated “* * * frankly, that is a most difficult problem.’ ™ 

Coupled with the fact that there must be a point at which maxi- 
mum desired expansion will have been reached is the fact that certifi- 
cates inure to the benefit of recipients in another significant fashion. 
NPA Order M-—4, as amended, May 11, 1951, grants to the holders 
of certificates an exemption from the usual procedure of obtaining 
authorization for the use of scarce materials in the construction of 
new facilities. In fact there has been testimony from Mr. Woodside 
that “I have heard that it is considered by a number of people that 
the simplest way to get a license to construct is to try to get a necessity 
certificate.’ In answer to counsel’s question “Do you think that 
some people. are applying for certificates not because they need tax 
assistance or want tax assistance, but they want priorities for con- 
struction?” Mr. Woodside answered: ‘I am sure that is so.”™ 

Nevertheless with all of these problems posed but a few weeks ago, 
the eventuality that in many areas maximum expansion has been 
reached has perhaps become a reality. On August 13, 1951, Defense 
Mobilizer Wilson addressed a letter to the Administrator of the 
Defense Authority establishing a 60-day moratorium on the granting 
of tax amortization certificates. ‘This moratorium” according to 
the letter “will afford an opportunity for a complete review of admin- 
istrative procedures and of the criteria on which certificates should be 
granted and percentages determined.” ‘The letter further states that: 

The extremely tight situation in the availability of critical materials, such as 
structural steel, makes it unlikely that new facility construction can proceed for 
several months except for the most urgent projects.” 


Thus new guide lines are being set out in an attempt to obtain a more 
systematized handling of necessity paper ates. 

Defense Mobilization Order No. issued simultaneously with Mr. 
Wilson’s letter of August 13 to Nir Fleischmann, establishes a 
modified policy governing the issuance of certificates and defines the 
extent to which accelerated amortization can be allowed as a cost in 
negotiated contract pricing. Chief in importance with regard to this 
subcommittee’s inquiry are the statements delineated as paragraphs 3 
and 4 of the order as follows: 

* * * * * * * 


“3. The determination. of amortization percentages shall be closely related by 
the Defense Production Administration to the provision of other financial incen- 
tives by the Government to encourage the construction of facilities, such as direct 
CGiovernment loans, guaranties, and contractual arrangements. The objective 
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shall be to use these incentives separately or in combination to secure the needed 
expansion at minimum cost to the Treasury. 

4. For the purposes of effective administration the Defense Production Admin- 
istration may establish percentage certification patterns for individual industries. 
These shall provide a basis from which adjustments upward or downward shall 
be made on account of special factors such as size of enterprise, extent of integra- 
tion, promotion of competition, new or improved technology, geographical loca- 
tion, and the relative expansion needed. A major objective of this procedure will 
be to insure that individual firms will not be unduly benefited or prejudiced, a 
they would be by the flat application of industry-wide percentages.” 

Paragraph 3 of the order is significant in that it allows certification 
to those entities which require additional financial assistance from the 
Government by way of direct loans or guaranteed loans from private 
sources in order to convert and produce for defense. By means of this 
procedure not only those larger companies which have adequate funds 
or credit of their own can expand; but it also permits expansion and 
a deferral of taxes to those entities which for the first time are entering 
into competition with established concerns; and which, in the past, had 
not had the requisite finances so to do. This indeed permits expansion 
of the industrial base while providing the Government with better 
assurances of repayment of the loan, if one is made, or the guaranteed 
loan by a private bank if that method of financing were used. 

Paragraph 4 is equally salutary in that it directs that an adjustable 
scale of percentage certifications be used to take into account the 
special factors of the size of the entity, the extent of integration and the 
promotion of competition. The effectuation of such a policy will 
materially assist the maintenance of competition among the larger 
corporations which tend to become integrated as the result of emer- 
gency expansion. 

Mr. Woodside, speaking about the impact of certification on com- 
petition within an industry, testified that ‘‘to the extent that you can 
give consideration to anything as intangible as that, we attempt to.” 

The subcommittee takes satisfaction in noting these recent and more 
detailed declarations of policy which recognize the problems of mo- 
nopoly and economic concentration. It earnestly commends to those 
responsible the vigorous execution thereof. 


C. STATISTICS 


An analysis of the statistics reflecting the expansion of facilities of 
the 1,000 largest manufacturing corporations in the United States 
certified for accelerated tax amortization can be made from the chart 
especially prepared for the subcommittee.” 

This chart represents certifying activities at the outset of the pro- 
gram, namely, the first 7 months from October 31, 1950—May 25, 1951. 
During that time 624 certificates were granted to firms within selected 
industry classifications, which firms are among the 1,000 largest 
manufacturing concerns in the United States. This number com- 
prised 48.6 percent of the total number of certificates (1,234) granted 
to all the manufacturing companies in the United States excluding 
railroads. The dollar amount of the facilities certified as eligible for 
expansion to the companies among the 1,000 largest manufacturing 
concerns in the United States was $3,518,064,796 or 69.2 percent of 
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the total of $5,084,771,255 authorized to all companies in the United 
States excluding rails. 

A fuyther analysis reveals that 328 certificates or 25.5 percent of 
the total number of certificates issued in the amount of $2,685,954,747 
or 52.8 ‘percent of the total dollars value of facilities eligible have gone 
to the }00 largest manufacturing concerns in the U nited States. 

In tlle colloquy quoted below Mr. Woodside indicated that these 
Statisti¢s merely disclosed a situation which was to be expected in 
view of}jthe fact that the expansion program principally affects basic 
industrjes which are, in the main, made up of large entities: 








Mr. Ssfevens. In view of the fact that a number of these certificates relate to 
the basicjindustries and the railroads, without going into detail, would you say 
that the percentage figures which you have recited in anv way conflict with your 


general ithpression that you referred to before that there has been a fair allocation 
among svhall, medium, and large? 


Mr. Wipopsipe. No, sir. I would like toe ee the fact that heavy industry 
has loomeH very large in this program to date. As I said yesterday, little industry, 
little business in the sense of this 500-employee category has not historically 
loomed very large in heavy industry.” 

Neverth¢less the impact of this large expansion in the selected area 
represented by these 100 corporations, is yet to be determined. 

Difficulties encountered in determining to what extent the produc- 
tive facilities of clominant producers should be expanded by means of 
certificates of tax amortization were pointed out when Mr. Woodside 
was questioned by counsel as to the desirability of refusing to allow a 
company a larger percentage of new authorizations than its former 


position percentagewise in the industry represented. He stated as 
follows: 


On the face of it, it would appear that you are probably not. Whether you 
would or not, in fact, be doing that you can’t tell, and you wouldn’t be able to 
tell until some future date because you are dealing with companies and capacities. 
It may very well be that the 40-percent company that you refer to gets a 10- 
percent increase in capacity in relation to somebody else may still be the best, 
the most efficient, or retain a position postemergeney which leaves it in a dominant 
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“ certain instances, there may be no alternative but to expand 
the facilities of an already dominant producer in an industry. And 
when this is so states Mr. Woodside “we keep in touch with the 
Attorney General. * * *.” 


D. CONSULTATION WITH THE ATTORNEY GENERAL 


The Business Expansion Division of the Defense Production Ad- 
ministration, headed by Mr. Woodside, must consider the problem of 
monopoly powe rand increased economic concentration resulting from 
the certification program by virtue of the general mandate set forth 
in the Defense Production Act of 1950; namely, “* * * by 
preventing undue strains and dislocations upon * * *  produc- 
tion, within the framework as far as practicable, of the American 
system of competitive enterprise 

The Attorney General, furthermore, by virtue of section 708 {e) 
of the Defense Production Act of 1950 has the obligation and ‘ 
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directed to make, or request the Federal Trade Commission to make 
for him, surveys for determining any factors which* may tend to 
eliminate competition, create or strengthen monopolies, injure small 
business, or otherwise promote undue concentration of economic 
power in the course of the administration of this act.”’ 

Mr. Woodside stated that from the “beginning of this operation”’ 
the applications for accelerated amortization have been available for 
inspection by the Attorney General and the Federal Trade Commis- 
sion. ‘‘We have”’ he goes on to say: 
consulted with the Department frequently. In some instances we have inquired 
of them in advance, as to whether they have any objection to certification. In 
some instances, they have asked us to hold up certification; in other cases they 
have not expressed themselves, one way or another, as to whether or not we should 
hold up certification, but they expressed an interest in the facts and reserved the 
right, so to speak, to raise any questions in the future.” 

Mr. Woodside testified that to his knowledge there was no case in 
which certification had been allowed over the objection of the Attorney 
General. 

Under the regulations promulgated by the National Security Re- 
sources Board and concurred in by the Department of Justice, the 
delegate agencies were provided with guidelines for the determination 
of factors such as competition and the fair participation of small 
business.” A list, therefore, of all applications for certification and the 
action taken thereon is transmitted to the Department of Justice 
“in regular course.’”’ Only in those cases “in which the Attorney 
Genera! has expressed an interest”’ is the final processing withheld or 
an application denied on those grounds. <A denial, in fact, has never 
occurred. In some cases, however, there have been temporary delays 
in the processing of applications. 

The procedure followed in the case of the application of the Owens- 
Corning Fibre Glass Co. is an example of the consultative practices 
of the certifying authority and the Department of Justice.” When the 
application of the Owens-Corning Fibre Glass Co. was under consider- 
ation, the facilities clearance staff of the NPA was doubtless aware of 
the Department of Justice’s interest in Owens-Corning. A consent 
judgment had been entered against the company in the district court 
for the northern district of Illinois, western division, on June 23, 1949. 
Among the provisions of the final judgment, according to Mr. H. 
Graham Morison, Assistant Attorney General in charge of the Anti- 
trust Division of the Department of Justice, was a direction providing 
for a periodic review of the defendant’s monopoly position by the 
Government. 

In the exercise of this review the Department wrote to the then 
Chairman of the National Security Resources Board, Mr. Symington, 
the certifying authority, for comment as to whether or not the product 
to be produced by the company was so essential to the defense effort 
as to be the primary consideration, as opposed to the monopoly 
aspects of the question. Apparently the former view prevailed and 
the application was approved. 

The Defense Production Administration referred several other cases 
to the Department of Justice among which was the application of the 
New England Steel Development Corp. The Antitrust Division 
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“pointed out that this company would be a completely integrated 
unit which could provide new, substantial competition in the steel 
industry.”” Thus the corporation was certified; with tax amortiza- 
tion being used as a means to encourage competition in an industry 
dominated by a relatively small number ‘of integrated producers. New 
England Steel Corp. has not, for other reasons, as yet entered into 
production. 


VILL. Wrrnovur CompreNsATION PERSONNEL IN DEFENSE AGENCIES 


Section 710 (b) of the Defense Production Act of 1950 authorizes 
the President of the United States, in order to carry out the provisions 
of the statute and subject to such regulations as he may issue, to em- 
ploy persons of outstanding experience and ability without compensa- 
tion. He is further authorized to exempt such persons, by rule or 
regulation, from the operation of certain so-called conflict of interest 
statutes contained in the criminal code, namely sections 281, 283, 284, 
434, and 1914 of title 18 of the United States Code and section 190 of 
the Revised Statutes. Pursuant to this grant of authority, the Presi- 
dent, by virtue of two Executive orders, has established procedures 
for the employment of without-compensation personnel by defense 
agencies. 

Executive Order 10182,” as amended by Executive Order 10205,°° 
provides, in substance, that heads of departments and agencies which 
have been assigned functions under the Defense Production Act may 
employ without compensation personnel (hereafter termed WOC’s for 
sake of convenience), but in such hiring, they are to be guided by the 
following standards: 

1. So far as possible, operations should be carried on by full-time 
salaried employees and, so far as possible, appointment of WOC’s 
should be to positions of an advisory or consultative nature only. 

Appointments of WOC’s to positions other than advisory or con- 
win ative may be made only when the requirements of the position are 
such that the WOC must personally possess outstanding experience 
and ability not obtain: able on a full-time salaried basis. 

3. In appointing WOC’s, care shall be taken to avoid so far as pos- 
sible any conflict between the governmental duties of the incumbent 
WOC and his private interests. 

WOC personnel are, with certain exceptions, specifically exempted 
from the conflict of interest statutes referred to above, and, for WOC’s 
whose positions are other than advisory or consultative, the head of 
the hiring agency must certify in writing that: 

(a) The appointment is necessary and appropriate to carry out the 
provisions of the Defense Production Act. 

(b) The duties of the position to which the WOC is being appointed 
require outstanding experience and ability which are possessed by the 
WOC. 

(c) The defense agency head has been unable to obtain a person 
with like qualifications on a full-time salaried basis. 

It should be observed that the employment by Government agencies 
of WOC personnel was no novel experience. Previous mobilization 
or wartime periods had seen resort to the use of WOC’s on the part 
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of defense departments. Despite the flat opposition of the Truman 
committee to the employment of dollar-a-year men during World War 
II, the policy of hiring noncompensatory personnel was nevertheless 
widely accepted. Adequate regulations relating to the use of such 
personnel, who were then called dollar-a-year men, were not prescribed, 
however, until late in the war. 

General Administrative Order No. 2-4 of the War Production 
Board, effective August 22, 1944, established the following qualifica- 
tions relating to the hiring of so-called dollar-a-year men: 


No person may bggfmployed on a dollar-a-year basis who— 


1. Is engaged in tB® practice of law; 
2. Is or within the preceding 12 months has been a paid employee of, or a 
paid consultant to, a trade association; 


3. Is a member of an industry advisory committee of the War Production 
Board; 


4. Is engaged as, or is employed by, a private consultant; 

5. Has within 1 year prior to his proposed nomination for appointment on a 
dollar-a-year basis— 

(1) Served any Federal Government agency on a regular Government 
salary basis, or 

(2) Changed materially his nongovernmental employment, or 

(3) Been convicted of monopolistic practices; 

6. Is engaged in private activities which, if carried on by a Government em- 
ployee serving on an annual salary basis would violate the provisions of the 
Hateh Act; or ; 

7. Would be required by his position in the War Production Board to make 
decisions directly affecting his own company or its competitors. 

No comparable regulations have been promulgated during the 
present emergency. Indeed, as will be noted in the discussion which 
follows, there has been no clear and consistent policy adopted with 
regard to any of the points covered by this WPB regulation. The 
record discloses that each of the prohibitions of the W PB order would 
have disqualified some persons who have been employed on a WOC 
basis during the present emergency. These departures from World 
War II polici ies do not appear to be the result of a considered decision 
to adopt contrary policies, but rather are appareutly caused by a failure 
to establish definitive rules. 

Utilization of WOC personnel to staff defense agencies during the 
present emergency period has been extensive. As of September 1, 
1951, 12 defense departments had on their rolls 876 WOC’s.*' Many 
of nan WOC’s occupied very important policy-making positions 
throughout the various defense bureaus. In the Petroleum Adminis- 
tration for Defense, for example, WOC’s were at the head of 10 divi- 
sions having operations service responsibility as compared to 2 such 
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Defense agency WOC'’s 
Office of Defense Mobilization - - ‘ ; ‘ 42 
Office of Price Stabilization ‘ ; 129 
Department of Defense 130 
Defense Transport Administration 22 
National Production Authority ‘ 213 
Petroleum Administration for Defense 44 
Defense Electric Power Administration : 32 
Defense Solid Fuels Administration 12 
Defense Minerals Administration 1 
Defense Fisheries Administration 0 
Production and Marketing Administration _ - 219 
Defense Production Administration 3 
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divisions whose directors were paid Government personnel.” The 
Deputy Administrator of the PAD was Bruce K. Brown, a WOC on 
leave from the presidency of Pan-Am Southern Corp. and, until his 
appointment, a member of the National Petroleum Council. Two 
of his Assistant Deputy Administrators were Alfred P. Frame, a WOC 
on leave from the vice presidency of Cities Service Refining Corp. and 
Petroleum Advisors, Inc., and a member of various National Petroleum 
Council committees, and Charles P. Rather, a WOC on leave from the 
presidency of Southern Natural Gas Co., Birmingham, Ala. 

In the Office of Price Stabilization, the Director of the Food and 
Restaurant Division, the Director of the Consumer Durable Goods 
Division, the Director of the Forest Products Division, and the Acting 
Director of the Rubber, Chemicals, and Drugs Division were all 
serving without compensation. Other WOC’s were employed as 
chiefs of numerous OPS commodity branches.™ 

WOC’s were in positions of comparable responsibility in the Na- 
tional Production Authority. As of June 25, 1951, the Deputy Ad- 
ministrator was Thomas 8. Nichols, a WOC who was otherwise em- 
ploved as president and chairman of the board of directors of Mathie- 
son Chemical Corp. Three of the four commodity bureaus of the 
National Production Authority were headed by WOC’s: Norman 
Foy, the Assistant Administrator for the Metals and Minerals Bureau 
otherwise employed as general manager of sales of Republic Steel 
Corp.; Francis Curtis, ‘Assistant Administrator for the Chemic val, 
Rubber, and Forest Products Bureau otherwise employed as vice 
president of the Monsanto Chemical Co.; and Franz T. Stone, the 
Assistant Administrator for the Industrial and Agricultural Equip- 
ment Bureau otherwise employed as president and general manager, 
Columbus McKinnon Chain Corp. and Chisholm-Moore Hoist Corp.™ 

At least half of NPA’s commodity divisions had WOC’s as their 
directors. The following companies were aiding the defense effort by 
making these persons available for Government service on a full-time 
basis: 

United States Steel Corp.; American Cyanamid Co.; E. L. 
Bruce Co.; Crown-Zellerbach Corp.; Kelly Springfield Tire C 0., 
an affiliate of the Goodyear Tire & Rubber Co.; International 
Harvester Co.; West Penn Electric Co.; Russell, Burdsall & Ward 
Bolt & Nut Co.; The Oliver Corp. ; Studebaker C orp.; E. W. Bliss 
Co.; Westinghouse Electric Corp.; L. C. Smith Corona Type- 
writers; Carolina Telephone & Telegraph Co.; Lock Joint Pipe 
Ca” 

The all important Iron and Steel Division of NPA was staffed 
almost completely in its executive positions with WOC’s. Not only 
were both the Director and the Assistant Director of the Division 
working without compensation but the Chiefs of the Cold Drawn Bar 
Section, the Tool Steel Section, the Plate Section, the Tin Plate Sec- 
tion, the Bars and Semifinished Section, the Sheet and Strip Section, 
the Structural Shapes Section, the Pig Iron Section, and the Stain- 
less Steel Section were all WOC’s as well.” 

® As of May 31, 1951. 
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In the Defense Production Administration, WOC’s were also in 
positions of high rank. Until the recent confirmation of Manly 
Fleischmann as Administrator, the Acting Administrator of DPA was 
Edwin T. Gibson, a WOC otherwise employed as executive vice presi- 
dent of the General Foods Corp. Director of the important Office of 
Program Requirements of DPA, which performed central programing 
necessary for the determination of defense production programs re- 
quired to meet defense needs, was Charles E. Wampler, a WOC who 
was assistant vice president of the American Telephone & Telegraph 
Co. His assistant was George N. Lilygren, vice president of the Carrier 
Corp. Director of the Requirements Committee Staff was Robert 
E. Johnson, chief economist for Western Electric Co., working for DPA 
as a WOC." 

Certain key positions in the offices of the Defense Transport Ad- 
ministration were also occupied by WOC’s. At the time of the sub- 
committee’s hearings, Walter S. Rainville, the executive assistant of 
DTA, was a WOC whose private position was director of research for 
the American Transit Association. The Director of the Railroad 
Transport Division of DTA, the Director of the Inland Water Trans- 
port Division, and the Director of DTA’s Street and Highway Trans- 
port Division were all WOC’s.® 

Mr. Small, the Chairman of the Munitions Board, testified that his 
Executive Vice Chairman, the Vice Chairman for Production and 
Requirements, the Vice Chairman for Supply Management, and the 
Vice Chairman of the Munitions Board for International Programs 
were all serving the Government without pay.” 

Many of the WOC’s currently employed in defense agencies come 
from the largest industrial corporations. As of April 20, 19! 51, 30 of 
the WOC’s working in the National Production Authority were 
privately employed by the 100 largest manufacturing companies in the 
United States. This number had increased to 47 by June 25, 1951, or 
more than one-fourth of all WOC’s employed by the NPA.” 

It is not surprising, however, that a great number of WOC’s in 
defense agencies come from large industrial concerns in view of the 
fact that it is often very diffic ult for small businesses to supply per- 
sonnel to the various Government departments on a full-time basis. 
Key executives of small businesses seldom can be spared by the 
company. Mr. Fleischmann, Administrator of the National Produc- 
tion Authority, further elaborated on the difficulty in securing WOC’s 
from smaller enterprises: 

It is more difficult than to obtain big business people, yes, sir * * * I 
think the problem is primarily a financial one that the company cannot afford to 
pay the compensation of the man while he is in Government service.* 

At a meeting of the Can Manufacturers Industry Advisory Com- 
mittee to the National Production Authority on March 27, 1951, the 
hardships incurred by small-business men in leaving their ‘businesses 
and coming to Washington to occupy Government posts were ex- 
plained to NPA officials. According to the minutes of that meeting: 


Mr. Lewis (NPA Government presiding officer) reminded the committee that 
his efforts to obtain a representative of a small can manufacturing company as 
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a member of the Division’s staff has failed thus far to bring a suggested name 
from the industry. He asked that industry consider this problem. Some mem- 
bers representing small business pointed out that small companies cannot spare 
a representative on a continuous basis. 


While it must be recognized that the financial status of smaller 
business’as well as the need for small concerns to retain the services 
of their key personnel are serious obstacles to the fullest utilization 
of WOC’s from smaller concerns, the pre ponderant number of WOC’s 
in important positions in defense agencies coming from the very 
large corporations may at least be partly attributable to personnel 
recruitment policies of these departments. 

On December 20, 1951, at the instance of Alan Valentine, then 
Administrator of the Economic Stabilization Agency, Otto Seyferth, 
president of the United States Chamber of Commerce, typed and 
addressed a number of letters which were mailed at Chamber expense 
to the presidents of a select list of large corporations soliciting person- 
nel to staff important positions in Washington wartime agencies. 

The following corporations to which this 1 request was presented 
cooperated in the defense effort by furnishing WOC’s to fill positions 
in the National Production Authority: American Can Co., American 
Cyanamid Corp., Armco Steel Corp., Bethlehem Steel Corp., Con- 
° ‘ ‘ x ” ‘ ‘ x ‘ 
tinental Can Co., Eastman Kodak Co., General Foods Corp., B. F. 
Goodrich Co., Goodyear Tire & Rubber Co., Inland Steel Co., Jones & 
Laughlin Steel Corp., Owens-Illinois Glass Co., and the Union Carbide 
& Carbon Co. Other large companies to which letters had been dis- 
patched by the United States Chamber of Commerce also supplied a 
number of WOC’s to various defense departments. 

Again on January 15, 1951, another letter was written to 163 of the 
largest corporations in the United States, signed by Charles E. Wilson 
and Alan Valentine, and again typed and addressed at the expense of 
the United States Chamber of Commerce, requesting industry per- 
sonnel to staff the offices of the Economic Stabilization Agency. 

Mr. DiSalle indicated that a fair number of companies responded to 
this appealjby supplying WOC employees to work in the Office of 
Price Stabilization.“ The letter referred to read as follows: 

JANUARY 15, 1951. 

My Dear Presipent: The inflationary spiral must be immediately arrested. 
This can be done only with the support of the American people and very parti- 
cularly of those whose business experience and ability gives them special quali- 
fications and responsibilities in this work. 

Whatever measures may be taken must be formulated wisely and administered 
with fairness and efficiency. In both these operations we now cali upon you and 
your company to give us immediate aid. 

The Economic Stabilization Agency must promptly amplify its staff with large 
numbers of competent experienced workers. Most of these should be secured from 
private business. We ask that your company make now a significant contri- 
bution from its personnel, as closely as possible along the lines proposed below. 

thus far American business has contributed greatly toward economic stabili- 
zation through participation in conferences and through providing part-time 
consultants. | But the tremendous task with which the Ageney may shortly be 
faced will require a large body of full-time workers, who will regard their work 
with the Agency as a form of national service. Please suggest men who will accept 
full-time appointment to the Agency for a period of not less than 1 vear. They 
can come as salaried Government employees or as appointees without com- 
pensation, according to individual arrangements, but they must be prepared to 
come immediately. 


3 Exhibit No. 78-A, p. 723 
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With the generous cooperation of the United States Chamber of Commerce 
we have analyzed the needs of the Agency in terms of your company. It is not 
possible to state now the precise post and title, the exact salary and the specific 
work which the Agency would provide for each of these individuals. We can, 
however, give assurance that each man will be assigned work as close as possible 
to his experience and interest, and that in cases where Government salaries are 
desired they will reflect the importance of the work. 

The attached sheet indicates our concept of the men we need the most from 
your company. Will you not take immediate action to nominate such men; to 
secure their acquiescence if asked to a year of national service with the Economic 
Stabilization Agency; and then to send them promptly to Washington, where 
subject only to a satisfactory interview they will promptly be attached to this 
Agency. 

We believe that you will recognize the high importance of this request and take 
prompt action accordingly. 

Sincerely yours, 
CHARLES EF. WILson, 
Director, Office of Defense Mobilization. 
ALAN VALENTINE, 
Administrator, Economic Stabilization Agency. 


WOC personnel have also been selected upon the recommendations 
of industry advisory groups. Thus, the Pulp, Paper, and Board 
Advisory Committee, meeting on October 4, 1950, recommended to 
the National Production Authority that it employ Harold Wright, 
assistant general manager of the Champion Paper & Fiber Co.; 
L. K. Larson, sales manager of the Weyerhaeuser Timber Co.; and 
John Moore, of the International Paper Co. These persons were 
subsequently hired by the National Production Authority either as 
WOC’s or as paid consultants. Parallel personnel policies in the 
Office of Price Stabilization were described by Sam Ewing of the 
Copper Division of OPS in his testimony before the Mining and 
Minerals Subcommittee of the House Committee on Interior and 
Insular Affairs on April 5, 1951. Ewing informed the House sub- 
committee: 


I wanted to cal! attention. to the fact that on the 3d of January we met with 
the copper industry. At that time we had Mr. Cox from Kennecott present, 
we had Mr. Douglas from Phelps Dodge, Mr. Dwyer from Anaconda, Mr. Lynch 
from Calumet and Hecla, Mr. Siner from Miami, Mr. DeWitt Smith from New- 
mont, Mr. Simon Strauss from American Smelting, Mr. Zimmer from American 
Metal, and Mr. La Croix from Copper Range. 

At that meeting we made it very clear to them that it was up to them to furnish 
us with the men who draw their own regulations and that is the policy we have 
taken. From that meeting they furnished me Mr. Lenz. The next day we had a 
meeting on lead and zine. 

We had Mr. Bilberz from Tri State Zinc & Lead, Mr. Walter Carroll from 
National Lead, Mr. Dwyer from Anaconda, Mr. Harvey from New Jersey Zinc, 
Mr. Ince from St. Joseph Lead, Mr. LeFevre from United States Smelting and 
Refining, Mr. Kesly from New Jersey Zinc, Mr. Snyder from Combined Metals 
Reduction, Mr. Strauss from American Smelting and Refining, Mr. Weinberg 
from International Minerals & Metals Corp., Mr. Zimmer from American Metal, 
and Mr. Zoller from Eagle Picher Co. 

At that meeting we stressed the necessity of them furnishing us with a man 
who was familiar with the various ramifications of the lead and zine industry so 
that they could write orders. It has been our policy to take people from industry 
and take the people who are recommended by our supervising groups to write 
these orders. * * * We have taken every opportunity to point out to these 
men in these industries that they must furnish us the men. 


Testimony and evidence presented at the hearings uniformly 
described the competence, selflessness, and patriotism of WOC 
personnel. Mr. Fleischmann, Administrator of the National Produc- 
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tion Authority, commented as follows on the high qualifications of 
WOC’s. 

I might say that in my experience with] NPA I have found without-compen- 
sation employees, generally speaking, to be high-minded, patriotic, diligent, and 
able. 

In response to questioning by Mr. McCulloch of the subcommittee, 
Mr. Fleischmann further observed that he had never seen a WOC 
acting in a selfish manner nor had he encountered any action on the 
part of WOC’s which would foster or encourage monopolistic practices.” 
aoe ar testimony relating to the high standard of behavior of WOC’s 

‘ame from Mr. DiSalle, Director of the Office of Price Stabilization, 
hates his appearance before the subcommittee. Said Mr. DiSalle 
in a colloquy with Congressman McCulloch: 

Mr. McCutiocn. Mr. DiSalle, what has been vour experience with these 
WOC’s. Have they been able, unselfish, and patriotic citizens? 

Mr. DiSauue. I am glad that you asked me that question, because I want to 
say to this committee that if it had not been for the WOC men that we were able 
to get in the beginning, we could not have gotten the program under way. * * * 
I found a good many WOC’s came down to work and worked unselfishly and 
under difficult circumstances, poor space, poor buildings, without stenographic 
help, and they leaned over backward in order to be fair. 

The devotion and ability of WOC’s received further corroboration 
in the testimony of Harold E. Holman, Assistant Director of the 
Lumber and Wood Products Division of the National Production 
Authority and a career Government employee, “that a WOC from a 
large industry is inclined to lean over backward. The men that I 
have met, some of whom I have had intimate association with, are of 
extremely high caliber. * * *’*” The Assistant Attorney General 
also ‘““* * * recognized that the vast majority of those who are 
called upon to serve in the Government without compensation or on 
a per diem basis are patriotic and able persons who are anxious to 
lend their efforts to our mobilization program.” There was no 
evidence whatsoever presented to the subcommittee indicating that 
WOC personnel currently employed in the Government defense 
agencies hs id acted without propriety at any time or in any manner. 

While there was unqualified and uniform praise of the behavior of 
WOC personnel, there was also recognition of the need for rules gov- 
erning the use of such personnel to protect the public interest as well 
as to safeguard WOC’s from unnecessary embarrassment which might 
impair their efficiency or which might unfairly reflect upon their 
integrity. Despite this awareness of the need for WOC standards, 
there appeared to be no uniform criteria for the employment, placing, 
and conduct of WOC personnel. 

In the matter of employing paid trade association executives as 
WOC'’s, for example, there was no general policy prevailing throughout 
defense departments. Manly Fleischmann, Administrator of the Na- 
tional Production Authority, stated that he did not favor the utiliza- 
tion of paid trade association representatives on a without-compensa- 
tion basis.2, Nevertheless, after thorough consideration of the matter 
he has determined to retain two such employees in the NPA. John 
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A. Claussen of the American Iron and Steel Institute is a WOC in the 
Pig Iron Section of the Lron and Steel Division of NPA, and James L. 
Ritchie, the executive director of the United States Pulp Producers 
Association has been serving the NPA as a WOC since June 26, 1951. 

There were conflicting policies prevailing in other defense agencies 
as to the employment of paid trade association executives on a WOC 
basis. The Munitions Board was completely devoid of WOC’s repre- 
senting trade associations, as was explained by Mr. Small, Chairman 
of the Board, in response to a query by the chairman of the subcom- 
mittee: 

We have none in the Munitions Board, and have no intention of having any 
in the Munitions Board. I frankly do not believe that it is good policy to have 


them as WOC people. I think I am right that the War Production Board went 
through that, and their policy was that no WOC’s were trade association men.* 


In response to questioning by the chairman, the Assistant Attorney 
General in charge of the Antitrust Division, Mr. Morison, expressed 
the belief that the great majority of cases of paid exec utives of trade 
associations were not qualified to confer the particular benefit to the 
Government which WOC’s are called upon to supply * 

On the other hand, a number of defense officials conveyed an entirely 
different attitude regarding trade association personnel. Mr. Knud- 
son, Administrator of the Defense Transport Administration, for ex- 
ample, in referring to the employment on a WOC basis of a paid trade 
association executive, stated: “I don’t see any particular significance 
in the fact that he may be from industry or from a trade association 
as long as we are operating within the law and as long as he is a high 
charactered individual. Knudson continued by affirming that both 
William F. Betts, the assistant to the chairman of the car service 
division, Association of American Railroads, and Caleb R. McGee, 
vice chairman of the car service division of the Association of Ameri- 
can Railroads, both of whom were WOC consultants to the DTA 
otherwise employed by a trade association, were good public servants 
and had “distinguished themselves in ODT days, for several years 
they gave valuable service, proved their worth to Colonel Johnson in 
that organization, and they rendered yeoman service, it is my under- 
standing, on the NSRB task groups before they were moved over to 
vim” 

Sumilarly, in the Defense Production Administration, there appeared 
no reluctance’ to employ as WOC’s paid executives of trade associa- 
tions. As of April 30 of this vear, executives of the following associa- 
tions were on the personnel rolls of DPA: Manufacturing Chemists 
Association; Rubber Manufacturers Association; American Water 
Works Association; American Transit Association; and American 
Coke & Coal Chemicals Institute (two persons).’ The DPA also had 
the WOC services of Caleb R. McGee, vice chairman of the car 
service division of the Association of American Railroads who also 
eecupied a WOC post with the Defense Transport Administration. 

Another situation not covered by any general rules of gery 
trative policy exists in the employme nt of a large number of sales 
executives on a WOC basis to staff important positions in defense 
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agencies. The National Production Authority alone had some 50 
WOC employees as of June 25, 1951, who were otherwise employed 
in sales positions with private companies.2 Mr. Fleischmann, Ad- 
ministrator of the NPA, explained to the subcommittee that the great 
number of WOC’s in his agency who occupied sales positions in 
industry resulted from the fact that “the problems of the industry 
division are basically those of distribution rather than production; and 
the problems being distribution, the people who generally speaking 
know most about the general problems of distribution are the sales 
people.”® He also agreed with Mr. Wilson of the subcommittee that 
at a time when there exist allocations and priorities, sales people may 
be more easily spared by their respective concerns.” 

The sales manager, in the opinion of Harold Holman, Assistant 
Director of the Lumber and Wood Products Division of the National 
Production Author ity, was frequently a good production manager and 
Holman had no “hesitancy whatsoever of taking a good sales manager 
and putting him in a position in the Lumber Division of policy making 
and programing without very much fear that the action that he would 

take would seriously affect any segment of the lumber wood products 
industry.”’ ! 

On the other hand, Mr. Morison, Assistant Attorney General in 
charge of the Antitrust Division, was of the opinion that War Pro- 
duction Board experience had shown that sales personnel did not have 
the kind of intimate knowledge of the industry necessary to perform 
governmental functions and also were placed in embarrassing positions 
when occupying Government posts by virtue of their private occupa- 
tions as sales executives.” 

While there are many instances where the employment of WOC’s 
who occupy sales positions with private companies may be desirable, 
the problems which are inherent in the utilization of sales personnel 
to staff important positions in defense agencies strongly suggest the 
need for a policy similar to that outlined by Mr. Keating of the sub- 
committee when he stated: 

I think insofar as it is possible to do the job, it does seem to me that sales 
managers and’peaple who have been in sales positions should not be placed in 
the quasi judicial position of having to decide between a former customer and some 
others who were not customers on matters of discretion like allocations and 
things of that kind.% 

Other areas relating to WOC’s also appeared in need of clarification. 
Practicing attorneys “have filled defense agency positions as WOC’s 
despite the precedent which John Lord O’ Brian laid down in World 
War IT that lawyers working for wartime agencies should sever ail 
connections with their individual firms. <A policy similar to that 
formulated by John Lord O’Brian in this respect was characterized 
by Mr. Morison, Assistant Attorney General in charge of the Anti- 
trust Division, as “highly desirable” at the present time." 

The most important of all questions relating to WOC’s which 
remains unanswered under present procedures is the nature of the 
position which without compensation personnel should occupy in 
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defense agencies. While, as indicated previously, WOC’s have 
served in the highest operating and policy making positions in Gov- 
ernment departments, little consideration has been given to the 
propriety of having as head of an industry division or subdivision a 
WOC coming from the industry over which that division exercises 
control. 

This question was answered categorically under regulations of the 
War Production Board during World War II which, except for special 
circumstances, prohibited a dollar-a- year man from occupying a posi- 
tion in which he would have to make decisions directly affect ting his 
own company or its competitors. 

Executive Order 10182, however, issued by the President on 
November 21, 1950,” is ambiguous in this respect, stating in a vague 
and somewhat precatory fashion in section 102 (c) that: 

In the appointment of personnel and in assignment of their duties, the head 
of the department or agency involved shall take steps to avoid, to as great an 
extent as possible, any conflict between the governmental duties and the private 
interests of such personnel. 

The intentions of the order are further obscured by the fact that 
in the immediately prior subsection there appears to be a conflicting 
policy, for it is there provided that: 

Appointments to positions other than advisory or consulative may be made 
under this order only when the requirements of the position are such that the 
incumbent must personally possess outstanding experience and ability not obtain- 
able on a full-time salaried basis. 

Mr. Morison, Assistant Attorney General in charge of the Antitrust 
Division, construed Executive Order 10182 as favoring the use of 
WOC personnel, except to fill certain technical needs, in positions 
relating to industries other than those with which they have been 
previously associated. ‘I have no doubt,” Morison told subcommittee 
counsel, ‘‘that a so-called dollar-a-year man, a without-compensation 
executive, if he is as envisioned in section (c) of the Executive order, 
101 (c), if he is not assigned to responsibility as a bureau head or 
section head of his own industry, that there is nothing inherently 
wrong.’’ !® 

Mr. Niederlehner, counsel for the Munitions Board, took no such 
unequivocal position in replying to a question relating to the construc- 
tion of these two provisions of Executive Order 10182 posed by coun- 
sel. He admitted that the Executive order did not specify any definite 
criteria as to the selection of the position to be occupied by a WOC, 
and indicated that in his opinion a rule of reason would have to be 
applied to each individual appointee under the Defense Production 
Act and the Executive order.” 

The practical construction of the order, however, has been at the 
other extreme. A cursory glance at the positions occupied by WOC’s 
throughout defense agencies reveals that those in charge of the defense 
program have not chosen to follow the so-called ‘‘branch and section 
chief” policy of the War Production Board nor have they apparently 
interpreted the provisions of subsections 102 (b) and (c) of Executive 
Order 10182 as have representatives of the Department of Justice. 
Thus, General Administrative Instruction No. 204-6 of the National 
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Production Authority relating to the employment of WOC’s, other 
than reciting the basic qualifications laid down in the President’s 
Executive order previously referred to, makes no additional provision 
whatever for the selection of positions in the National Production 
Authority to which WOC’s may be appointed. In the Office of Price 
Stabilization, no regulations at all have been promulgated relating to 
the hiring and placing of WOC’s in OPS divisions and branches, 
although Mr. DiSalle related to the subcommittee three simple stand- 
ards which were applied in the hiring of WOC’s."** None of these 
appertained to the position which a WOC could occupy in the agency, 
however, and in cases which might embarrass or conflict with the 
private interests of the WOC, such personnel did not participate in 
rendering decisions only as a matter of “custom.” 

It has been the expressed policy of defense agencies to keep the 
number of WOC personnel in Government bureaus at a minimum. 
‘This is consonant with the President’s Executive Order 10182 relating 
to the hiring of WOC’s which states that ‘‘So far as possible, operations 
under the act shall be carried on by full-time, salaried employees of 
the Government * * *’ and provides that for WOC appointments 
to positions other than advisory or consultative, written certification 
must be made “That the department or agency head has been unable 
to obtain a person with the qualifications necessary for the position 
on a full-time, salaried basis.”’ 

How Government officials have endeavored to adhere to this policy 
was shown at the subcommittee’s hearings. Mr. Small explained to 
the subcommittee the policy of the Munitions Board, when he testified: 

It is the policy of the Chairman of the Munitions Board that only a very 
minimum number of selective WOC personnel be emploved. Moreover, such 
appointments are to be made only in cases where the requirements of the position 
are such that the individuals must personally possess outstanding experience 
and ability not available on a full-time salaried basis.2 

Mr. Fleischmann, Administrator of the National Production Author- 
itv, agreed that the optimum situation would be one in which full- 
time Government employees were available to fill not only policy but 
operating pogitions in his agency.”! Nevertheless, the inability to 
obtain qualified personnel on a salaried basis to man important 
defense posts has necessitated resort by defense agencies to the 
widespread use of WOC’s 

Mr. Fleischmann indicated that one of the reasons why there 
were 22 WOC’s emploved in the Steel Division of the National 
Production Authority alone was that ‘every capable steel man in the 
country today is employed at a salary abseil what we can pay 
in the Government.” ” David Lilienthal, in a statement made before 
a Senate subcommittee in support of Senate Concurrent Resolution 
21 which was presented for the subcommittee’s consideration by 
Manly Fleischmann, summarized in detail the reasons behind the 
need for WOC’s in part as follows: 

This Government, in its executive branch, must, of course, be operated chiefly 
by individuals who have completely cut themselves off from their previous ties of a 
professional or a business kind. 
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But we can’t possibly do a good job under present-day conditions by relying 
exclusively on such employees and appointees. In the first place we can’t afford 
it. We can’t keep staffed up, at all times, with enough men of high caliber and 
effectiveness so that when an emergency such as war or the present period comes 
along, there would be enough permanent executives to handle the emergency load, 
That would be wasteful. It would be impractical as well for good men simply 
will not sit around, like firemen, waiting for an emergency. 

There are other practical difficulties. The compensation and the attractions 
of Government service do not appeal to many men of the very kind Government 
most needs at a time like this. Furthermore, it is only in various branches of 
private life that certain kinds of experience can be had. This experience is 
available to our Government only from “‘dollar-a-year’’ men, from men who are 
willing to leave their private occupations temporarily, to lend a hand for 6 months 
or a year or two, with vocations, the only ones that interest them over the long 


pull.*8 

Additional motives for the employment of WOC’s were also revealed 
by Mr. Fleischmann in his prepared statement presented to the 
subcommittee in which he pointed out the need to staff defense 
departments with ‘‘men who are experts in their industries and who 
have the confidence of those engaged in those industries.”’ * 

Defense officials have repeatedly emphasized that the large number 
of WOC’s employed throughout defense agencies is due to the dearth 
of qualified full-time Government employees to fill such positions. 
It is possible that one of the factors contributing to the unavailability 
of full-time Government workers for posts in defense agencies and thus 
compelling reliance upon WOC’s has been the personnel policies of 
certain defense agencies as they have been applied to salaried em- 
ployees. 

The case of Col. William G. Knight provides an example of per- 
sonnel policies which may have unfortunate consequences. Colonel 
Knight, Chief of the Motive Power Unit of the Railroad Equipment 
Division, was interrogated informally by members of the subcommittee 
staff during the month of May 1951, on matters relating to the allo- 
cation of steel to locomotive builders. Colonel Knight responsed 
truthfully and with complete candor to the questions posed to him by 
subcommittee representatives. As a result of these conversations, 
Colonel Knight was subpened to appear before the subcommittee and 
relate the story, heretofore discussed at length in an interim report 
of this subcommittee,” of the high priority directive for steel issued 
to the Electromotive Division of the General Motors Corp. while 
applications made by all other locomotive builders for comparable 
relief were inexplicably lost, not once but twice. 

When Colonel Knight informed his superiors of the service of the 
subpena requiring his appearance before this subcommittee on May 
21, 1951, he was bluntly told, “You have got yourself in a hell of a 
mess.” © Great reluctance was also manifested on the part of NPA 
officials rs have Knight testify for, as Colonel Knight had been in- 
formed, it was greatly feared that somebody might get his fingers 
seorched.2? 

As a result of these differences with bis superiors, Colonel Knight 
understandably upset by the events which had transpired, submitted 
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the following memorandum to the head of his Division immediately 
prior to his appearance before the subcommittee: 
May 21, 1951. 
Mr. R. L. GLENN, 
Director, Railroad Equipment Division, 
National Production Authority. 


Dear Mr. GLENN: How much time do you want to replace me in my present 
capacity as head of the Locomotive Unit? 

I am prepared to place a formal resignation, after receiving the above informa- 
tion. 

Pincerely yours, 
W. G. Knicur.*8 

The day after his testimony about the steel allocations to locomo- 
tive builders, Colonel Knight tendered a formal resignation to NPA 
stating that: 

I resign for the following reason: Personal reason—to enter private business at 
an increase in salary or suitable location. My last working day will be June 
10, 1951.29 

Subsequently, Colonel Knight was permitted to amend his resigna- 
tion to allow for 90 days’ leave without pay.” 

It was the contention of the National Production Authority that 
Colonel Knight’s resignation under the above-set-forth circumstances 
was purely voluntary and was not offered under any pressure or du- 
*1 However, Colonel Knight himself informed the subcommittee 
on May 31, 1951, and on several other occasions that after submitting 
his resignation in the heat of controversy, he endeavored to seek an 
amicable settlement of his difficulties with his superiors. He further 
stated that Mr. Stone, Assistant Administrator for the Industrial and 
Agricultural Equipment Bureau of NPA, refused to permit his 
resignation to be withdrawn.” 

Mr. Stone on May 31 assured the subcommittee’s staff that he would 
advise the subcommittee of all future developments prior to any final 
action in Colonel Knight’s case. However, not until 5:15 p. m., 
June 8, 1951, more than 24 hours after final action on his dismissal 
had beeh taken, was the subcommittee informed of what had 
occurred by Mr. Stone. 

From the facts outlined above it appears that Colonel Knight had 
no desire to resign from the NPA and that there was no legitimate 
reason for the National Production Authority to insist that Colonel 
Knight carry out what originally was intended as a mere gesture of 
protest. Officials of the National Production Authority seemed all too 
willing to be rid of a person whose honesty had subjected the agency 
to legitimate criticism. The tendered resignation of Colonel Knight 
on the day after his appearance before this subcommittee was used 
as a method of achieving this objec tive under the misleading pretext 
that the colonel’s retirement was “voluntary.’’ The penalty’ paid by 
Colonel Knight for his cooperation and testimony before this sub- 
committee was the loss of his job on June 7, 1951. 

The dismissal of Earl Glen, formerly acting director of the Rubber 
Division of the National Production Authority, is another example 
of the personnel policies of the National Production Authority which 
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merits comment. Glen, Government servant since 1945 when he 
became assistant administrator in charge of technical operations in 
the Rubber Bureau of the Civilian Production Administration, had 
been in charge of the administration of synthetic rubber controls 
since the termination of World War II. When the war in Korea 
broke out in the early summer of 1950, rubber controls were then 
within the jurisdic tion of the Department of Commerce and directly 
under Glen’s supervision. After the National Production Authority 
had been constituted pursuant to the Defense Production Act of 
1950, Glen remained as acting director of the Rubber Division. 

In January of 1951 a permanent director was appointed and Glen 
was made deputy director of the Rubber Division.® In this position 
he was to receive a higher salary than he had been getting as acting 
director of the Division. The first time Glen heard of the termination 
of his position as acting director, however, was when he was informed 
that the Cleveland Plain Dealer had carried an article announcing 
that Leland Spencer was to succeed hes as Rubber Director for the 
National Production Authority. Subsequent conversations between 

Glen and Messrs. Ireland and McCoy of the National Production 
Authority confirmed for Glen what had been previously announced 
in the Plain Dealer dispatch. 

Glen’s tenure as unde rling to Spencer was destined to be short, how- 
ever, for soon after Spencer’s arrival, Glen’s resignation was requested 
by NPA officials on the basis of grounds which were contained in a 
report prepared by Sterling McMillan, an economist employed by the 
Authority. No opportunity to rebut the charges contained in the 
MeMillan report was ever afforded Glen nor did he, in fact, ever see 
the report which contained serious reflections on his efficient adminis- 
tration of the NPA rubber program. _ Instead, he testified that he was 
summarily requested to resign from his position in the Rubber Division 
with the parting admonition of Mr. Horace B. McCoy of the National 
Production Authority not to make any fuss about it because “it would 
be foolish to buek NPA.’ 

Such summary treatment of career Government employees is cer- 
tainly not calculated to encourage competent personnel to enter the 
Government service. 

CONCLUSIONS 


Understandably the officials in charge of the mobilization program 
have been almost entirely preoccupied with the two most pressing 
and immediate goals of our national policy—building up the Nation’s 
military power and trying to minimize the economic “hardships result- 
ing from shortages, inflation, and other dislocations in the economy. 
( ‘omplet e concentration on these objectives has resulted, however, in 
a failure to give adequate consideration to the long run objec tive of 
maintaining a vigorously free and competitive economy. 

It is true that defense officials have openly expressed a desire to 
preserve economic freedom for all business enterprise and where faults 
have been pointed out to them, they have willingly changed their 
procedures or attempted to mend erring ways. Nevertheless, two 
chief factors endangering the competitive economy during the mobili- 
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zation program have been ignorance and confusion on the part of 
defense officials. The former is not said in any derogatory sense but. 
rather to depict the lack of perspective and knowledge of America’s 
basic antitrust policies evidenced by many persons in responsible posi- 
tions in defense agencies. The subcommittee fears that the road to a 
cartelized or concentrated economy may be paved with good intentions. 

The most important conclusion arising from a survey of the anti- 
trust aspect of the defense effort is that serious confusion exists in the 
thoughts, procedures, and actions of responsible officials and agencies. 
Pious declarations are not accompanied by parallel actions. Stand- 
ards of procedure for coping with competitively delicate situations 
are yet to be forthcoming. Expediency and haste have often taken 
the place of careful reasoning and considered planning. 

Voluntary agreements 

Defense agencies have not adopted clear and consistent guidelines 
to determine when voluntary programs should be exempted from the 
antitrust laws under section 708 of the Defense Production Act. In 
consequence, persons voluntarily cooperating with the Government 
have at times been subjected to unwarranted danger of prosecution 
under the antitrust laws and competition may have been unjustifi- 
ably lessened in the name of expediency. 

Inconsistent policies have been pursued within the same agency, 
as when the Office of Price Stabilization obtained an exemption from 
the antitrust laws for a voluntary program involving steel prices, but 
neglected to seek any such protection for the copper industry when 
the members were asked for similar voluntar y cooperation in holding 
down prices. Again, varying policies between agencies were dis- 
closed, as, for example, the contrast between the practice of the 
National Production Authority in freely seeking agreement on volun- 
tary allocation programs at industry advisory committee meetings 
and the advice contained in a letter from the Assistant Attorney 
General to the Office of Price Stabilization that voluntary agreements 
should not ,be requested at industry meetings without the prior ap- 
proval of the Attorney General. 

The importance of the problem is disclosed by the number of 
voluntary arrangements not prefaced by consultation with the 
Attorney General or the Chairman of the Federal Trade Commission 
and not approved in accordance with the requirements of the Defense 
Production Act. ‘These have included agreements effectuated via 
private organizations such as the Association of American Railroads; 
allocation ‘agreements in such important industries as nickel, mere chant 
pig iron, sulfur, and graphite; voluntary inventory control agreements; 
voluntary end-use agreements; and voluntary agreements touching 
cut-backs in production. 

It is essential that the safeguards in section 708 be scrupulously 
followed by all defense agencies if we are to preserve the full vigor of 
our competitive society and obtain the wholehearted cooperation of 
private industry in the defense effort. 

Industry advisory committees 
Industry advisory committees perform a necessary and valuable 


role in the defense effort. Their purpose is to prov ide Government 
officials with the advice of persons actively engaged in private industry. 
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The successful performance of this advisory function is necessarily 
dependent on the way that meetings of these committees are 
conducted. 

Thousands of industry advisory committee meetings have been held 
by the various defense agencies. It was therefore to be expected that 
examples of impropriety in the conduct of such meetings could be 
found. If this subcommittee had merely found isolated examples of 
departures from sound procedures, they would not merit comment in 
this report. However, this subcommittee is seriously concerned by 
reason of its finding of a widespread failure on the part of defense 
agencies to adopt uniform and adequate procedures for the conduct of 
industry advisory committee meetings and to define the scope of 
operations of such bodies. 

On October 19, 1950, the Deputy Attorney General addressed a 
letter to the heads of all agencies participating in the mobilization 
program pointing out that certain requirements should be established 
for the conduct of industry advisory committee meetings in order to 
minimize the possibility of violation of the antitrust laws. The letter 
briefly outlined five basic points which were described as ‘‘minimum 
requirements.” 

Nevertheless, 5 months later none of the defense agencies had 

issued regulations applicable to the conduct of industry advisory com- 
mittees which conformed thoroughly to the criteria set forth in the 
letter of October 19, 1950. On “March 15, 1951, the Assistant At- 
torney General again addressed a letter to the heads of all defense 
agencies outlining basic types of improper practices in which such 
committees had engaged and urging all of them to promulgate regula- 
tions conforming to the basic requirements previously set forth. In 
this letter Mr. Morison, the Assistant Attorney General, expressed his 
considered opinion that— 
* * * only by strict observance of these minimum requirements will it be 
possible for the Government: to secure the continued cooperation and participation 
of private industry in this activity which is so essential to the success of the 
defense program. 

On June 11, 1951, when the Assistant Attorney General appeared 
before the subcommittee, he again expressed the opinion that various 
defense agencies had not yet adopted adequate regulations. On 
September 13, 1951, he again wrote to the responsible officials listing 
a number of practices, disclosed by the evidence adduced before this 
subcommittee, which failed to conform to the standards which had 
previously been recommended. 

Despite the activity of the Attorney General in writing the above 
letters to the various defense agencies, there appears to be a lack of 
adequate working coordination between the agencies and the Anti- 
trust Division of the Department of Justice. Although it is clear 
that representatives of the Antitrust Division have assisted materially 
in the preparation of regulations, the failure to obtain prompt results, 
together with certain examples of desultory negotiation with respect 
to questionable portions of proposed regulations, evidences a failure 
to achieve the degree of teamwork which is essential. 

The failure to establish rapprochement between defense agencies 
and the Department of Justice has been in the face of two letters 
written to top mobilization officials by the President of the United 
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States. On September 29, 1950, the President advised Government 
officials to whom powers had been delegated under Executive Order 
10161 to—— 


consult with the Attorney General and the Chairman of the Federal Trade 
Commission for the purpose of determining and, to the extent consistent with the 
principal objectives of the act and without impairing the defense effort, of elimi- 
nating any factors which may tend to suppress competition unduly, create or 
strengthen monopolies, injure small business, or otherwise promote undue con- 
centration of economic power. 

Again, on December 20, 1950, the President forwarded the first 
report of the Attorney General written pursuant to section 708 (e) of 
the Defense Production Act to the heads of bureaus in charge of the 
mobilization program. The President indicated that the report 
rendered by the Attorney General was indicative of the type of 
problems raised antitrustwise by the defense effort and strongly 
exhorted defense officials that 
* * * consultation is particularly necessary during the early phase of the 
defense program when major policy decisions are being made. 

There is little evidence to indicate that either of these two admoni- 
tions by the President have been carefully heeded by most defense 
officials. 

Because the guidelines for the conduct of industry advisory meetings 
have not been clearly drawn, such meetings have frequently been 
permitted to go beyond their advisory function. Committees have 
written drafts of orders, suggested specific dollars and cents prices, 
and drawn up zone systems of pricing. Their deliberations have run 
the gamut of subjects from tax burdens to problems of foreign com- 
petition. Minutes of their meetings suggest that they have some- 
times served as bargaining exchanges where agreement as to provi- 
sions In Government orders or other matters have been sought. 

Serious question exists as to the representative character of com- 
mittees which are comprised solely of prime producers in highly inte- 
grated industries in view of the mandate of the Defense Production 
Act that advisory committees contain representation for all segments 
of industry. 

Minutes of committee meetings have not been taken with consistent 
regularity and are often seriously lacking in essential and vital infor- 
mation. At times they have been subject to the editing of relevant 
material. They have even been refused to the subcommittee on the 
grounds that industry members did not know that minutes were being 
taken. 

A varied assortment of subcommittees, task groups, special task 
groups, conferences, and other subgroups, as well as independent 
“industry committees,” are utilized by defense agencies in place of 
industry advisory committees despite the fact that there exists no 
statutory basis whatever for their existence. These subgroups con- 
form to standards even less definite than those in foree for industry 
advisory committees. One agency has expressed the purpose of 
utilizing such task groups in preference to industry advisory com- 
mittees constituted pursuant to the Defense Production Act. 

Task groups of defense agencies have met in private offices. They 
have been chaired by industry representatives and have frequently 
been without benefit of Government representation in any capacity. 
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Access to minutes of such meetings is difficult to obtain and minutes 
are frequently nonexistent, especially if the subgroup is informal. 

While the constituency of task groups and other subgroups is not 
representative as required of industry advisory committees by the 
Defense Production Act, they perform a wide variety of functions 
which are not entirely advisory in nature. Among other things, they 
have prepared zone systems for pricing, conservation orders, and 
statistical computations and solicitations. 


' 
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Regulations and orders of defense agencies 
In promulgating orders and regulations, defense agencies have con- 
3 scientiously tried to implement the statutory policy of following his- 
torical methods of pricing and distribution. Although this policy is 
generally sound and necessary, too little attention has been given to 
its antitrust implications in particular situations. For example, the 
4 Office of Price Stabilization has officially sanctioned basing point and 
zone systems as a basis for ests ablishing ceiling prices, apparently 
without realizing that such systems have been the subjec t of extensive 
controversy in antitrust litigation as well as in the Congress. Maxi- 
mum price regulations have also required sellers to look to their 
competitors in order to determine their own ceiling prices. 

Other agencies have adopted questionable procedures in the issuance 
of orders. Legal authority conferred by the Defense Production Act 
has been delegated to private organizations in the belief that by so 
doing, economic freedom would be encouraged. Such abdication of 
Government power to private groups ts likely to hinder, not promote, 
competition. 


Procurement and accelerated tax amortization 


The Federal Government is engaged in a vast program of military 
procurement and concomitantly is stimulating a great expansion of the 
Nation’s productive capacity. That substantial changes in the struc- 
ture of our economy, may result from these programs has often been 
noted. Despite the tendency of the mobilization effort to lead to 
undue concentration of economic power in certain areas, surprisingly 
little planning by responsible officials appears to have been focused on 
the subject of monopoly power. 

It is well known that a substantial share of the prime contract 
awards and of the certificates authorizing rapid tax amortization has 


. ¢ inured to the benefit of the very large corporate entities. Statistical 
material supplied to the subcommittee confirms this generalization. 
This, of course, is not surprising in view of the fact that Government 
i 7 procurement agents have a tendency to deal with large concerns which 


have the facilities, the technical ability, and the capital to produce for 
defense, cheaply, efficiently, and quickly. 

What is surprising, however, is the lack of knowledge on the part of 
top procurement officials of the effect of the mobilization effort on the 
structure of the economy. Apparently no records are kept which 
adequately refleet the extent to which contract awards have been fairly 
distributed among the various segments of industry. It took months 
for the Munitions Board and the armed services to answer a request 
by this subcommittee for information which could at best serve as a 
starting point for such a study. Indeed, at the very moment the sub- 
committee was being assured by a top official of the Munitions Board 
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that procurement officers were trained to spread contract awards 
fairly among the various concerns in any given industry, and specifi- 
cally, in the automobile industry, it was true that the Hudson Motor 
Car Co., which was among the top prime contractors during World 
War II, had not received a single prime contract in the course of the 
current mobilization effort. 

This criticism is offered in all kindliness and involves no reflection 
upon the splendid officials of the Munitions Board and other agencies. 
It is meant as an admonition and as a guide for the future. 

Defense officials have repeatedly made exemplary statements of 
policy with respect to the necessity for broadening the country’s 
industrial base. But fine words are no substitute for action and 
careful planning based on thorough factual information. On the basis 
of the information presently available, it is impossible to know what 
effect the defense effort may have on the economy. Until ee 
statistical records are compiled and continuously maintained, is 
doubtful whether adequate planning will be possible. 

The Attorney General has been “severely critical of the failure to 
maintain some sort of inventory of the Nation’s capacity to produce. 
In addition to the lack of information about the way contracts are 
being distributed, the Attorney General contends that there is an 
even more serious lack of information about the ability of the economy 
to produce the tools of war. Without such information it will be 
difficult, if not impossible, to plan arms procurement and industrial 
expansion in a way which will adequately protect the economy from 
unnecessarily increasing the power of the most dominant producers. 

Similar criticism has been leveled at the military departments im 
charge of procurement by a group of important industrialists who 
have acted in an advisory capacity to the Munitions Board. The 
Industry Advisory Committee on Military Contractor Relationship, 
in its report to the Munitions Board rendered in August 1951, cate- 
gorically pointed out that “‘adequate methods for the reasonably ac- 
curate measurement of the industrial implications of aL given military 
program or alternative programs do not now exist.” The subcom- 
mittee’s investigations disclose the unfortunate accuracy of these ob- 
servations. Until the limited horizons of procurement officials as to 
the industrial structure and capacity of the country, as well as to the 
effect of their own purchases upon the economy, are broadened, ade- 
quate procurement planning will exist solely in the vocal pronounce- 
ments of defense officials. In addition, as long as there is a serious 
lack of industrial inventory, expansion by means of accelerated 
amortization can only be on a hit or miss basis. 

The lack of planning described by these two competent sources may 
be in part the result of a failure clearly and specifically to fix respon- 
sibility for the planning of the procurement program. The functions 
of the Munitions Board, as established by the National Security Act 
amendments of 1949, apparently include primary responsibility for 
planning and coordinating military aspects of industrial mobilization. 
Nevertheless, Executive orders issued pursuant to the Defense 
Production Act of 1950 have either superseded or duplicated some of 
the over-all programing responsibilities originally vested in the 
Munitions Board. Despite the fact that the Defense Production Act 
does not deal specifically with the subject of procurement, such respon- 
sibilities may now have been shifted to the Office of De fense Mobiliza- 
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tion by executive action. The pertinent statutes and Executive orders 
therefore do not clearly define this planning responsibility. 

A basic weakness in approach to the problem of concentrated eco- 
nomic power is the failure of defense officials to focus attention on the 
competitive structure of particular industries. Various policies have 
been adopted which are designed to assist concerns which by statute 
have been defined as small business because they employ less than 500 
persons. Although these policies are commendable, they are of little 
or no benefit to concerns which are not by such definition small busi- 
ness, but yet are relatively small in the industries in which they com- 
pete. In order to prevent an undue growth of concentrated economic 
power it is essential that the officials responsible for planning the 
Nation’s procurement and expansion programs consider the particular 
structure of the industries involved in addition to trying to benefit con- 
cerns Which are classified as small business. 


Without compensation personnel 


Defense officials have unanimously informed the subcommittee of 
their debt to WOC’s in carrying out their responsibilities under the 
Defense Production Act. Without the cooperation of such persons, 
it would have been impossible to make any substantial progress with 
the mobilization effort. The subcommittee wishes to take this 
opportunity publicly to commend the WOC’s who have served the 
Government during this emergency, often at great personal sacrifice, 
for their patriotism, their competence, and their diligence. It has 
discovered no instance where such personnel have conducted them- 
selves with other than the utmost selflessness and honesty. 

Because of the unavailability of qualified Government employees, 
resort to WOC’s has been on a large scale with more than 875 WOC’s 
employed in defense agencies on September 1, 1951. Many of these 
WOC’s come from only the largest corporations in the United States. 
This is attributable, in some respects, to the difficulties encountered in 
obtaining key personnel from small entities, but may also, in part, 
be due to personnel recruitment policies of defense agencies. Sub- 
stantial cooperation has been obtained from the United States Chamber 
of Commerce in soliciting WOC’s from the largest companies in the 
country. Selection of these WOC’s was on a company rather than an 
individual basis. 

Although experience has shown that WOC’s from the largest com- 
panies are every bit as patriotic and competent as paid Government 
employees or WOC’s from comparatively smaller companies, there is a 
danger that WOC’s from the largest concerns will naturally reflect a 
big business attitude in dealing with the many problems encountered 
in their duties. Since their frame of reference is often not representa- 
tive of all segments of industry, sound policy would not place them in 
a position to dominate the entire mobilization program. While the 
subcommittee recognizes that it is difficult for small companies to spare 
WOC personnel, it does not believe that WOC’s must necessarily be 
recruited from a comparative handful of only the largest manufactur- 
ing concerns in the United States. 

Undesirable personnel policies with respect to paid Government 
employees may a one reason why such widespread resort to WOC’s 
has been necessary. The subcommittee has in mind partic ularly the 
case of Col. William G. Knight who was permitted to “resign” from 
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the National Production Authority after his testimony before the sub- 
committee. The NPA’s dismissal procedures in the case of Earl Glen, 
formerly Acting Director of the Rubber Division, also leave much to 
be desired. 

With WOC’s playing such a prominent part in the mobilization 
effort, it is essential that clearly defined rules be established to govern 
their employment and tenure. These rules are necessary not only to 
protect the public interest, but also to protect WOC’s from the all- 
too-prevalent danger that they will be subjected to unfair and im- 
proper criticism for actions necessarily performed in the course of their 
Government duties. Lack of clarity in the regulations respecting 
the use of WOC’s hampers their ability to act competently and prompt- 
ly without fear of criticism. 

Several areas -which were clearly defined by regulations during 
World War II are not covered by present rules. Paid trade associa- 
tion executives have been hired as WOC’s; attorneys have served in 
defense agencies on a WOC basis. In addition, sales managers have 
been utilized on a large scale as WOC personnel. 

The most pressing problem with regard to WOC’s is the position 
which such persons should occupy in defense departments. Cur- 
rently, there are no limitations on the functions which WOC’s may 
perform inasmuch as the only authoritative regulation governing the 
use of WOC’s, the President’s Executive Order 10182, is highly am- 
biguous. That order reflects two policies which may at times be 
highly conflicting. One is the desire not to put WOC’s in positions 
which will conflict with their private interests. The other is to 
obtain maximum utility from WOC’s once they have been hired by 
defense agencies. 

Currently, WOC’s occupy high and important policy positions in 
defense departments. ‘These positions are frequently those concerned 
with the very industries from which the WOC’s emanate. The sub- 
committee does not believe that a blanket prohibition should be 
adopted preventing WOC’s from heading industry divisions which 
govern activities of their companies or their competitors. On the 
other hand, it can foresee many undesirable consequences flowing 
from such relationships and it does conclude that insofar as possible 
heads of divisions and branches should be paid Government personnel 
or WOC’s who are not likely to be thereby placed in positions of con- 
flicting interest by virtue of their private industry connections. The 
fact that their employment is usually on a rotation basis, with result- 
ant inefficiency and lack of continuity in policy, adds force to this 
conclusion. Indeed, for the many reasons indicated above the sub- 
committee is in agreement with most witnesses appearing before it 
in concluding that the employment of WOC’s during the mobilization 
period should be kept at a minimum. 


RECOMMENDATIONS 
I. TO THE PRESIDENT 


The subcommittee recognizes the need for a thorough study of the 
N: pro s productive capacity as recommended by the Attorne *y Gen- 
eral in his second report pursuant to section 708 (e) of the Defense 
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Production Act. Careful planning of defense procurement and of 
the industrial expansion program is essential if unnecessary and seiithie 
concentration of economic power is to be avoided. U nder existing 
legislative and Executive directives, the responsibility for such plan- 
ning does not clearly and specifically rest in any one place. In par- 
ticular, there is doubt as to the respective powers and duties of the 
Office of Defense Mobilization and the Munitions Board with respect 
to central procurement planning. The subcommittee respectfully 
recommends that the President take such action as is necessary to 
clarify the functions of these two agencies so as to insure that degree 
of planning which is necessary to protect the competitive economy 
from the threatened growth of monopoly power. 

Executive Order 10182 dealing with the employment of without- 
compet nsation personnel is ambiguous in one important respect. 
Subsection (b) of section 102 apparently directs the defense agencies 
to employ WOC’s to work in the industry divisions with which their 
private employers are most closely conce ned. The practice in some 
agencies such as the National Production Authority has been to follow 
this policy and to have steel executives head the Steel Division, 
paper men the Pulp and Paper Division, and so forth. 

Subsection (c), however, requires the agencies to utilize WOC’s in 
positions where, to as great an extent as possible, they will avoid any 
conflict between their Government duties and their private interests. 
This subsection seems to favor the policy adopted by the War Pro- 
duction Board during World War II of chiefly utilizing the executive 
abilities of top dollar-a-year men in the regulation of industries with 
which they were not privately connected. Despite the language of 
section 102 (b), the Assistant Attorney General in charge of the 
Antitrust Division of the Department of Justice construes Executive 
Order 10182 as favoring this World War II policy.' 

It is respectfully recommended that this ambiguity be resolved and 
that all defense agencies be directed to follow, to as great an extent as 
possible, a consistent policy in this regard. 


Il. TO ALL DEFENSE AGENCIES 


1. Voluntary agreements 


The subcommittee urges all agencies to take cognizance of the 
provisions of section 708 of the Defense Production Act authorizing 
exemptions from the antitrust laws for voluntary programs found to 
be in the public interest as contributing to the national defense. 
Great care should be exercised to see that these statutory qualifica- 
tions are not neglected or overlooked. The encouragement of volun- 
tary agreements without careful adherence to the provisions of section 
708 will unfairly subject private persons to the risk of liability under 
the antitrust laws, and perhaps lessen competition and impede the 
defense effort unnecessarily. In case of doubt, ample authority exists 
for consultation with the Attorney General as to the need for official 
approval of voluntary agreements. Voluntary programs and agree- 
ments should be kept at a minimum consonant with the objectives of 
the Defense Production Act. 





1 Hearings, p. 192. 
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Industry advisory committees 


The subcommittee wishes to encourage all defense agencies to con- 
tinue the policy of seeking the advice and cooperation of private 
industry in the defense effort. Full utilization should be made of the 
industry advisory committee machinery authorized by section 701 (b) 
(ii) of the Defense Production Act. It is essential, however, that 
industry advisory committee meetings be conducted in accordance 
with definitive procedural rules. Such rules are necessary in order 
to minimize the danger of antitrust violations, to obtain the fullest 
assistance from industry, and to make sure that such committees are 
able to perform their advisory functions most effectively. Some 
agencies, and the Munitions Board may be cited as an example, have 
finally adopted such procedural rules and are to be commended. 
Other agencies, such as the Office of Price Stabilization and the 
National Production Authority, should carefully review their existing 
rules and make such modifications as are necessary to remedy defects 
disclosed in the hearings before this subcommittee. 

It is most important that the activities of industry advisory com- 
mittees be carefully confined to their advisory purpose and that 
participants in committee meetings fully understand the limited, 
though valuable, scope of their functions. The meetings must be 
under the complete control of the Government. The’ members 
should be selected by the Government. Meetings should be called 
at the instance of the Government with the agenda prepared by 
Government officials. It is essential that meetings be conducted 
under the chairmanship of full-time Government employees. 

Members of industry advisory committees are not clothed with 
any Government authority and should not trespass on matters which 
are other than advisory in character. The purpose of such com- 
mittees is not to obtain agreement from industry as to the content 
of Government orders ‘and regulations. Members do not have 
power to obtain information from competitors in the name of the 
Government., Constructive suggestions should be obtained from 
individuals representing all segments of industry, and advice should 
be rendered on an individual rather than on a collective basis. Mem- 
bers should not be encouraged to meet outside of official meetings for 
the purpose of reaching agreement on proposed recommendations or 
for other reasons. All official subcommittees or task groups should 
conform to the same standards and procedures required of industry 
advisory committees. 

More complete minutes of industry advisory committee meetings 
should be kept than the “summary minutes” which have been sup- 
plied to the subcommittee. While these summaries are adequate for 

general circulation, the subcommittee feels that the participants 
would be better protected from the possibility that improper infer- 
ences may be drawn from ambiguous language in the summaries, if 
full minutes for each meeting were kept in the files of the respective 
agencies. 


8. Without compensation personnel 

While the subcommittee recognizes the great contribution made to 
the mobilization program by WOC’s, and is aware of the necessity 
for their assistance, it nevertheless wishes to admonish defense agencies 
to employ a minimum number of such personnel. In order to obtain 
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the benefit of a better synthesis of business philosophy, greater effort 
should be made to obtain WOC’s from corporations not among the 
very largest in the economy. In the appointment of WOC’s primary 
consideration should be given to individual merit and not to company 
affiliation. Fewer sales executives should be employed on a without- 
compensation basis and their duties should not require them to make 
decisions directly affecting former customers. Attorneys and paid 
trade association executives should be hired as WOC’s only in excep- 
tional circumstances. 


4. Consultation with the Attorney General 

Defense officials have, for the large part, ignored the directions con- 
tained in the letters dispatched to them on September 29, 1951, and 
December 20, 1951, by the President of the United States. In these 
letters, the President recognized the imminent dangers implicit in a 
mobilization program to the continuance of a freely competitive econ- 
omy and urged frequent consultation between those in charge of the 
mobilization program and the antitrust agencies. The subcommittee 
recommends that the heads of Government departments follow the 
instructions of the President and consult with the Attorney General 
on those problems which may affect the competitive status of industry 
or foster the growth of monopoly power. : 


Ill. TO THE DIRECTOR OF THE OFFICE OF DEFENSE MOBILIZATION 


With the variety of rules, regulations, and orders relating to in- 
dustry advisory committees, it is desirable that certain general stand- 
ards be promulgated by the agency having primary 1 responsibility for 
the effectuation of the “objectives of the Defense Production Act. It 
is accordingly recommended that there be established an Office of 
Advisory Committees directly responsible to you which may pro- 
mulgate and supervise regulations for advisory committees, their 
conduct and their constituency and at the same time maintain liasion 
between all the various agencies and the Department of Justice as to 
the operations of such committees. 


IV. TO THE DIRECTOR OF PRICE STABILIZATION 


The subcommittee is concerned about the issuance of price regula- 
tions framed in terms of basing-point systems, zone-price systems, 
and other uniform delivered price systems. It therefore recommends 
that before any regulation which would employ a_basing-point 
system, a zone system, a uniform-delivered-price system, or a form of 
price leadership is issued, you officially consult with the Attorney 
General to obtain his opinion as to the effect of the issuance of such 
a regulation on the competitive economy. It is also recommended 
that. you maintain general liaison with the Attorney General in the 
promulgation of other pricing orders which may adversely affect the 
competitive structure of industry. 


Vv. TO THE ADMINISTRATOR, DEFENSE TRANSPORT ADMINISTRATION 


The subcommittee recommends that you utilize industry advisory 
committees pursuant ot the Defense Production Act in preference to 
all other consultative bodies. It recommends that the formation of 
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‘industry committees” in industries under your jurisdiction not be en- 
couraged in DTA regulations. It recommends that all requests for 
voluntary adherence to comprehensive codes be preceded by con- 
sultation with the Attorney General. It urges that no functions dele- 
gated to you under the Defense Production Act be transferred to any 
private person or organization. 


VI. TO THE ATTORNEY GENERAL OF THE UNITED STATES 


1. The subcommittee recommends that you review section IT of this 
report dealing with voluntary agreements and consult with the heads 
of defense agencies as to the need for exemptions pursuant to section 
708 of the Defense Production Act for the types of voluntary programs 
outlined in this report. To the extent that it is proper for you to do 
so within the limitations on your authority to render advisory opinions, 
it is also recommended that you address specific communications to 
all defense agencies, comparable to the letter written to the Office of 
Price Stabilization by the head of the Antitrust Division on January 
16, 1951, outlining specific criteria for dealing with the types of situa- 
tions which repeatedly confront each of the respective agencies. 

2. The subcommittee also recommends that you give further atten- 
tion to the operations of industry advisory committees. This does 
not mean policing such committees, but merely a careful study of a 
sampling of minutes in order to obtain a greater awareness of what 
such committees are doing and to achieve a closer liaison with the 
agencies responsible for directing the activities of the advisory com- 
mittees. It recommends that the next report of the Attorney General 
pursuant to section 708 (e) of the Defense Production Act include a 
study of the operation of industry advisory committees subsequent to 
the issuance of this report. 

3. The subcommittee recommends that you carefully review the 
evidence in the subeommittee’s record relating to the allegations that 
certain automobile companies are intentionally trying to eliminate 
competition in the automotive parts rebuilders industry, and that 
you conduct such additional investigation as is necessary to determine 
whether there have been violations of the antitrust laws. It is 
important that restrictive practices at this time be prohibited not only 
in order to encourage competition, but also to conserve essential 
materials. 

VII. TO THE SECRETARY OF THE INTERIOR 


The National Petroleum Council acts in an advisory capacity to 
you in your dual role as Secretary of the Interior and as Petroleum 
Administrator for Defense. This subcommittee recommends that 
the National Petroleum Council and its numerous subcommittees 
have presiding Government officials as chairmen of all meetings and 
proceedings. There is no reason why the National Petroleum Council 
or its subcommittees should operate under procedures which differ 
materially from those established after mature consideration and 
deliberation for other advisory bodies to the Government. A Gov- 
ernment chairman to preside at meetings is one of the essential criteria 
for the effective functioning and utilization of industry advisory 
committees. The petroleum industry, especially in view of its im- 
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portance to both the mobilization and civilian economy, should abide 
by this basic requirement. 

The subcommittee also recommends immediate changes in the 
procedures contained in the voluntary agreement relating to the 
supply of petroleum to friendly foreign nations dated June 25, 1951, 
and to plan of action No. 1, made pursuant to that agreement. In the 
first instance, section 4 (d) of the voluntary agreement of June 25, 
1951, should be amended so as to insure that chairmen of the Foreign 
Petroleum Supply Committee, as well as of the executive committee 
and all subcommittees of the Foreign Petroleum Suppiv Committee, 
are Government officials. Inasmuch as the agreement contemplates 
the development of plans encompassing the joint utilization of storage 
facilities; the alteration of refinery yields; exchanges, loans, sales, and 
purchases of petroleum products, ete., among industry members, it is 
most important that Government officials preside at all meetings. 

Section 5 (b) of the voluntary agreement of June 25, 1951, should be 
amended to insure that the agenda of the Foreign Petroleum Supply 
Committee and of any subcommittee shall be formulated by Govern- 
ment officials. The subcommittee feels that the activities of the 
committee should be carefully confined to the express activities for 
which exemption from prosecution under antitrust statutes has been 
granted under section 708 of the Defense Production Act. Assurance 
of this can best be had if the agenda of meetings is under the full 
control of responsible Government officials. 

The subcommittee also recommends that a Government official 
preside at all me a of the subcommittee established pursuant to 
plan of action No. 1, dated July 26, 1951. The functions of this 
subcommittee in drawing up imple menting schedules in accordance 
with the plan of action make it imperative that Government officials 
be aware, from their very inception, of all conte Egor d schedules 

Similarly, with regard to plan of action No. 1, the subcommittee 
recommends that each of the implementing sche dle ‘s Which are to be 
adopted by the subcommittee and approved by the Foreign Pe ap ‘um 
Supply Committee, be separately approved or disapproved by the 
Attorney General pursuant to section 708 of the Defense P roduction 
Act. The plan of action, which has been exempted from the provisions 
of the antitrust laws, provides in general terms for the operations of 
the subcommittee and the Foreign Supply Committee insofar as inter- 
national production, pooling, distribution, storage, and transportation 
of petroleum and petroleum products are concerned. The substantive 
content of the plan, however, remains to be formulated by means of 
implementing schedules. By the very nature of such schedules, 
therefore, dealing as they do with what have long been legally con- 
sidered cartel practices, it is imperative that each of them be closely 
scrutinized by the Department of Justice. 


VIII TO THE SECRETARY OF DEFENSE 


Complete and continuing statistical information disclosing the dis- 
tribution of prime contract awards among the various segments of 
industry is essential if there is to be intelligent planning to avoid un- 
necessarily increasing the concentration of economic power in certain 
industries. Statistical data now available in the Department of 
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Defense is woefully ee Records of the volume of awards to 
concerns classified as small business because they employ less than 
500 persons is in itself of little help. It is essential that the structure 
of each industry be examined and that knowledge of the participation 
in procurement of subsidiaries and affiliates be obtained. Without 
such knowledge it is impossible to determine the full tmpact of the 
procurement program on the economy and, a fortiori to plan the 
program in a way which will minimize the danger of fostering monop- 
oly power. It is accordingly recommended that up-to-date informa- 
tion as to the dispersal of all military procurement should be readily 
available in the Department of Defense at all times. 


IX. TO THE DEFENSE PRODUCTION ADMINISTRATION 


Applications for accelerated tax amortization should not be pro- 
cessed on a first-come first-served basis. No business able to make a 
valuable contribution to the defense effort should be denied a certifi- 
cate simply because it was too little and too late. Insofar as possible, 
certificates should be issued on an industry-wide basis and fair parti- 
pation in the expansion program should be given to all segments of 
industry. 

EMANUEL CELLER, Chairman. 
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